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DEPARTMENT OF COMMERCE

National Oceanicand Atmospheric
Administration
[Docket No.921233—23331

Endangered Fish andWildlife; Gray
Whale
AGENCY: NationalMarine Fisheries
Service(NMFS),NOAA, Commerce.
ACTiON: Noticeof determination.

SUMMARY: UndertheEndangered
SpeciesAct (ESA), NMFS has
determinedthat theeasternNorth
Pacific (California) stockof graywhale
shouldberemovedfrom the List of
EndangeredandThreatenedWildlife
(the List). This determinationis based
on evidenceshowingthat this stockhas
recoveredto nearits estimatedoriginal
populationsizeandis neitherin danger
of extinctionthroughoutall or a
significantportion of its range,nor
likely to againbecomeendangered
within the foreseeablefuturethroughout
all or a significantportion of its range.
NMFS believesthatthewesternPacific
graywhalestock,which is
geographicallyisolatedfrom theeastern
stock,hasnot recoveredandshould
remainlistedas endangered.In
accordancewith section4(a)(2)(B)of the
ESA. NMFS is recommendingthatthe
Departmentof theInterior implement
this actionby amendingtheList
accordingly.
EFFECTIVE DATE: This determinationis
effectiveon January7, 1993.
ADDRESSES: Copiesofthereferences
usedin this documentareavailable
from: Office of ProtectedResources.
NationalMarineFisheriesService,1331
East-WestHighway,Silver Spring,
Maryland20910.
FOR FURThERINFORMATION CONTACT: Mr.
KennethR. Hollingshead.Office of
ProtectedResources,NMFS,at (301)
713—2055.

SUPPLEMENTARY INFORMATION:

Background
TheEndangeredSpeciesAct of 1973

(ESA: 16 U.S.C. 1531 et seq.)is
administeredjointly by the U.S. Fish
andWildlife Service(FWS), Department
of theinterior, andNMFS.NMFS has
jurisdiction overmostmarinespecies
andmakesdeterminationsundersection
4(a) of theESA asto whetherthespecies
shoul.dbe listedasendangeredor
threatened.TheFWSmaintainsand
publishestheList of Endangeredand
ThreatenedWildlife (the List) in 50 CFR
part 17 for all speciesdeterminedby
NMFS or FWSto be endangeredor
threatened.A list ofthreatenedand

endangeredspeciesunderthe
jurisdiction of NMFS is containedalso
in 50 ~FR 227,4 and50 GFR222.23(a),
respectively.

Section4(c)(2)of theESA requires
that, at leastonceevery5 years,a
reviewof thespecieson theList be
conductedto determinewhetherany
speciesshouldbe (1) removedfrom the
List; (2) changedin statusfrom an
endangeredspeciesto athreatened
species;or (3) changedin statusfrom a

— threatenedspeciesto anendangered
species.NMFS completedits first 5-year
reviewon thestatusof endangered
whalesin 1984(Breiwick andBrahain
1984). Basedupon that statusreview,
NMFS concludedthat althoughno
longerin dangerofextinction,because
of limited calvinggroundsandcoastal
habitat which is being subjectedto
increasingdevelopment,the eastern
Pacificgraywhale (Eschrichtius
robustus) stockshould not bedelisted
but shouldbe upgradedto threatened
(49 FR 44774, November9, 1984).No
further actionwas taken,however.

On January3, 1990 (55 FR 164).
NMFS announced that it was
conducting status reviewson certain
listed species(including thegray whale)
under its jurisdiction, andsolicited
commentsand biological information.
That statusreview wascompletedand
madeavailable to thegeneral public on
June27, 1991 (56 FR 29471).The
FederalRegisternoticealso statedthat
NMFS intended to publish a proposed
determination that the listing status of
the easternNorth Pacific population of
gray whaleshould be changed.That
proposeddetermination andnile was
completed and published in the Federal
Registeron November22, 1991 (56 FR
58869).

In the proposedrule, NMFS gave
noticethatthecommentperiodwould
closeon January21, 1992.However,as
providedundersection4(b)(5)(E)ofthe
ESA. NMFS receivedandaccepteda
requestfor a public hearing on the
proposal (57FR 3040, January27, 1992).
Public hearings wereheld in Silver
Spring, Maryland. on February 14, 1992
andLong Beach,California on February
25, 1992.The comment period was
extendeduntil March 6, 1992 (57FR
2247,January21,1992)in orderto
allow thepublic sufficienttime to
attendthehearingsandcompletetheir
written comments.

Petition
Coincidentwith completionof the

statusreview (but prior to its
availability to the public), under section
4(c)(2)of the ESA andafter work was
initiated on the proposeddetermination
andrule, theSecretaryof Commerce

(Secretary)received,on March 7, 1991,
a petition from theI~orthwestIndian
FisheriesCommissionandothers.
which requested,under section
4(b)(3)(A)of theESA, theremovalof the
easternstockof the North Pacific gray
whale from theESA. On March 27.
1991.theUnder Secretaryfor Oceans
andAtmosphere.NOAA,
acknowledged.thepetitionandNMFS
~an areviewto determinewhether
thepetitionpresented“substantial
scientificor commercialinformation”
that would supportsuchan action.

NMFS completedthatreviewand
madea determination on December10,
1991 (56 FR 64498),thatthepetition
presentedsubstantialinformation
indicatingthat therequestedactionwas
warranted.Thenoticestated,however.
that,becausethestatusreviewhadbeen
completed,published,andmade
availableto thegeneralpublic, it had
beendeterminedthat conducting
anotherstatusreviewundersection
4(b)(3)(A) would be duplicaiveand
unnecessary.Thenoticeconcludedthat
theNovember22, 1991, proposalcould
beacceptedas thefinding action
requiredby section4(b)(3)(B) for
petitionsfoundto containsubstantial
information.

CommentsandResponses
During the104-daycommentperiod.

NMFS received103 letters and612
photocopied form letters from the
generalpublic, all either opposing the
delisting or recommendingupgrading
thestatus to threatened.Most of those
commentingstatedtheyopposed
changingthe status of thegray whale
becauseof increasedcoastalpollution
anddevelopmentandboatingactivities.
Oil andgasdevelopment,an increasein
pressureto resumewhaling, and“low
geneticdiversity” wereotherreasons
given to opposethe proposedaction.

In addition to theabove,30 letters
werereceivedwithin thecomment
period thatsubstantially discussedthe
scienceupon which the proposal was
based.Letterswere receivedfrom the
Governmentsof Canada,Russiaand
Mexico. Although all three governments
chosenot to comment on the internal
decisionsof another nation, the
Government of Mexicosubmitted
commentson behalf of its fisheries
agency.Thesecommentsare addressed
below.Commentsand
recommendationswere receivedfrom
the Marine MammalCommission
(M.MC) on May 15, 1992. As provided
by section202(d) of the Marine Mammal
Protection Act (MMPA) (16 U.S.C.1361
et seq.).NMFS will respond in detail to
theMMC’s specificrecommendations
by a separateletter. However, their
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commentsand recommendationsand
thecosimentsof others are discussed
below.

GeneralComments:Population
Estimates

Comment:Two commenters
questionedthe accuracyof the
populationestimates given in the
proposedrule, in particularthe
difference in population estimates
betweenthe United Statesandthose
suppliedby the Governmentof Mexico
in its submitted comments..

Response:The Mexicanestimateof
15,000(±2,000)was obtained through
aerial surveysof Mexicanwatersandis
containedin a documentsubmitted to
the International WhalingCommission
(IWC) Scientific Committee on the
Assessmentof Gray Whales.As the
Documentanalyzedonly raw data, the
IWC Committee concludedit was not
valid for indexing either abundance or
trends (IWC 1990). In addition, the
Mexicansurveys,while limited to the
breedinggrounds,did not include all
breeding lagoonsandoffshore waters.
There wasgeneralagreementamong
scientistsat theIWC meetingthat the
shorecensusesalong themigratory
route are at present the appropriate way
to estimateabsoluteabundance for this
stock ([WC 1990).Reilly (1984)provides
a more detailed explanation of the
methods,assumptionsandbiases
encounteredwith both aerial surveys
and shorecensusesof graywhales.

Comment:Two comrnenters noted
that theU.S. population estimatefor the
easternPacific stockof gray whalesis
over 4 yearsold. They recommended
that no actionshould be taken until new
population estimatesare made.

Response:The population estimate
usedin the proposedrule (21,113(±
688)was madein 1987/88.Although a
revisionof the1987/88estimatewas
presentedat the 1992 IWC meeting(i.e.
23.859,CV=0.0536,95% CI 21,500.—
26,500),a stocksizeof 21,113has been
acceptedby the IWC as thebestestimate
available(IWC 1990).That latter
numbi~r~sacceptedalso by NMFS asthe
bestestimateavailable for the
populationsizein 1987/88.Considering
that previous populationestimates
indicatedthat thestockhasbeen
increasingat a rateof 3.2 percent(±0.5
percent)annuallybetween1967and
1988 (IWC 1990), it is considered
neither necessarynor appropriate, to
delay the action in order to accruemore
data on the population.Monitoring
requiredby section4(g)of the ESA will
include biennial surveysto continuethe
assessmentof the stockandemergency
provisionsthatcouldbe imposedif the
stockdeclinedprecipitously.

Comment:Severalcommenters
questionedNMFS’ estimatethat
carryingcapacitywasin therangeof
24.000animals.Threecommenterscited
Reilly (in press)indicating that the
carryingcapacitymay be as high as
35,000whichwould affecttheNMFS
calculationthat thepopulation was
about 88 percentof carrying capacity.

Response:The recentpaperby Reilly
was not availableprior to completionof
theproposedrule. The statusreview in
this final determination hasbeen
modified to addressthecarrying
capacity issue,

GenerodCommenLs.Considerationasa
SpeciesUnder theESA

Comment Onecommenterquestioned
theaccuracyof the statementthat there
are two stocksin thePacific Oceanand
stated that unlessit can be
demonstratedthat the populations are
separate.then the westernstockremains
vulnerableas recolonizationis
dependentupon the easternstock.
Therefore,protectionof theeastern
stockis required.Thecommenter
recommendedthat NMFS conduct
photo-identificationandskin biopsy
studiesto determine“the degreeof
isolation and/or possiblegenetic
exchangebetweenthesetwo stocks.”

ResponseSection4 of theESA
providesfor listing (and therefore
delisting) at different evolutionary
levels(i.e., species,subspecies,or
“distinct population segment”)on the
basisof thebestscientificand
commercialdata available. For the
reasonsdetailedbelow,NMFS
concludesthatthebestavailable
scientificevidencesupportsthefinding
that the stocksare geographicallyand
reproductivelyisolated(seefor
example,IWC 1990). The basis for
determining stockdiscreetnessfor’gray
whaleswasfully addressedin the
proposedruleandcontinuedin this
determination. However, it should be
recognizedthat as thewesternstockof
graywhaleswill remainlistedunderthe
ESA andasgraywhaleswill remain
protected also underthe MMPA andthe
InternationalConventionon the
Regulationof Whaling, implementation
of this action will not affect theability
of the easternPacificstockto repopulate
thewesternPacificif researchlater were
to demonstratethat thetwo stocksare
in fact a single stock.The research
proposedby the commenter,while
useful,is neither necessaryprior to
implementing this action, as
populations do not needto be totally
isolatedgeneticallyin order to be listed
or delisted,norassuredofsu~ss
considering theextremelylow numbers
of thewesternPacific stocksightedIn

recentyears.However,NMFS scientists
will stronglyencouragetheir Russian
counterpartsat IWC to collect and
analyzeappropriate samplesfrom gray
whalesstranded in andaround the Sea
of Okhotskfor comparisonwith whales
in their harvest.U.S. scientistsplan to
collect skin biopsysamplesaspartof
the marinemammalstranding program
andthesesampleswill be availablefor
comparison with any biopsy samples
takenby Russia.

Comment-~Onecommenterat the
Silver Spring. Maryland,hearing
objectedto removing the eesternstock
ofgray whalesfrom the List until the
stockoutgrows its (food) resources
enough to triggeranexpansioninto its
formerrange(i.e., thewesternNorth
Pacific andAtlantic Oceans).

Response:As the proposalindicated,
therearethreedistinctstocksof gray
whales.Oneis extinct, a secondnear
extinction andthe third, the eastern
Pacific stock,has recoveredand is close
to carryingcapacity.Physicalbarriers
(e.g.summer ice limits) preventthe
easternPacific stockof gray whales from
recolonizinghabitat of theextinct
Atlantic Oceanstock. It is also possible
thataphysicaloceanographicbarner
along the Kamchatkacoastdiscourages
intermingling of easternandwestern
Pacificstocks.To wait, as the
commentersuggests,until thesebarriers
arebreachedbeforeremoving the
easternPacificstockfrom the List is not
practical and is not required by section
4 of the ESA, whichprovidesfor listing
(andthereforedelisting)at different
evolutionarylevels (i.e., species,
subspecies,or “distinct population
segment”).

GeneralConunents: Useof Personnel
Comment:Two commenterswere

concernedthat NMFS wasspending
time on this proposalthatwould be
betterutilized in listing speciesand
designatingcritical habitats.

Response:NMFS is requiredunder
section (4)(c)(2)of the ESA, at leastonce
every 5 years,to reviewthestatusof the
specieson theList to determinewhether
anyspeciesstatuswarrantschange.
NMFS completedthis review in 1991
and,baseduponthatstatusreview, and
asrequiredby section4(c)(2)(B)of the
ESA, concludedthatthegray whale
stockhadrecoveredto near its
estimatedoriginalpopulationsizeand
is neitherin dangerof extinction
throughoutall orasignificantportion of
its range,nor likely to become
endangeredagainwithin the foreseeable
futurethroughoutall orasignificant
portion ofits range.Basedon that
review,NMFS determinedthatthe
statusof theeasterngraywhalestock
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shouldbe changed(56 FR 29471,June
27, 1991).

Furthrmore.on March7, 1991.the
Secretarywaspetitionedundersection
4(b)(3)(A) of the ESA to removethe
easternstockof theNorthPacificgray
whalefrom the List. Thus,NMFS hasa
statutoryobligation to reviewandtake
appropriateactionon thestatusof listed
speciesandalso to takeappropriate
actionupon receiptof a petitionto
amendtheList.

GeneralCorn.ments:Monitoring
Comment:Severalcommenters

expressedconcernover NMFS’
monitoringprogramandoffered
suggestionson thecompositionof the
Taskforce,thetypesof researchto be
carriedout andcoordinationwith
appropriateforeign governments.One
organizationrecommendedthatthegray
whalenot be delistedunlesstheir
recommendedextensiveresearchand
monitoringprogramcanbe conducted.
Anothersuggestedthat themonitoring
programbeconductedbut that thestock
only beupgradedto threatenedstatus.

Response:Becausethey will be
advising theAssistantAdministratoron

grantsandon internalNMFS research
on graywhales,including budgetary
actions,thegray whaletask forcewill be
composedof NMFS marinemammal
scientists.The final determinationhas
beenmodified to makethis issuemore
clear.Also, sometypesof research
suggestedfor NMFS to conduct,either
aloneor within a multilateral
agreement,but as partof its monitoring
program,areviewedby NMFS as not
beingwithin thescopeof requirements
for monitoringundersection4(g) of the
ESA. For example,onecommenter’s
suggestedresearchwould require long-
term monitoring of thecoastal
environmentof theBering Sea(feeding
grounds),centralandsouthern
California(migratory route)andBaja
California (calvinggrounds).Such
researchwould beprohibitively
expensive,taking awayfundsneeded
elsewhereand, without establishinga
control, would not likely be successful.
While baselinedatamight prove useful
in thefuture, adirect cause-and-effect
link betweenenvironmentalconditions
andthehealthof themarinemammal
stockswould bedifficult to prove.
NMFS believesthat monitoringthe
easternPacificgray whalestockin
compliancewith section4(g) of theESA
can beaccomplishedthroughbiennial
shore-sidesurveysalongtheCalifornia
coast,andacooperativeresearch
programwith Mexico to monitortrends
andabundancesin thelagoonsin Baja
California. Additional researchwould
be fundedif, during (or after) the

mandatedmonitoring period, thestock
indicatessignsof environmentalstress.
Additional researchproposedto be
conductedon graywhales(i.e., photo-
identificationstudieson Isolated
subpopulations,geneticdiversity
studies,analysisof tissuesamplesfor
contaminantsfrom strandedanimals,
etc.)that is not consideredpart of the
describedmonitoringprogramwill be
requiredto competewith otherfunding
requirementsfor marinemammal
researchor couldbefundedby other
sources(e.g., MMC. Minerals
ManagementService(MMS), or the
NationalScienceFoundation).

GeneralComments:Section7
Consultations

Comment:One commenter
recommendedthat NMFS providea
more completereview of those
biological opinionswhich determined
that the action could result in
jeopardizinggraywhalesandan
explanationon whetherthefindings of
thosebiological opinions areno longer
valid basedupon newinformation or on
a reevaluationof information originally
consideredin theopinions.Another
commenterat theSilver SpringMD
hearingrecommendedthatNMFS
reexaminethebiological opinion(s)
whichcontain(s)a jeopardy
determinationfor graywhalesandto
removethat finding if thegraywhaleis
delisted.

Response:NMFS hasexpandedthe
discussionon theimpactsof oil andgas
activitieson gray whales.NMFS has
alsoreexaminedthe findings in the
earlierbiological opinions,and
concludedthat, while thecumulative
impactsfrom oil andgasactivities may
havethepotential to affect adverselythe
easternNorthPacific graywhalestock,
theseimpactsarenot likely to
jeopardizeits continuedexistence.A
copy of this reanalysisis availableupon
request(seeADDRESSES). Seealsothe
discussionof oil andgasdevelopment
underFactor(A) below.

Commentson the Presentor Threatened
Desfruciion,Modification, or
Curtailment of Its Habitat or Range

Comment:Severalcommenterswere
concernedthat should the gray whale be
delisted,habitatprotection will be lost.
On a closelyrelated issue,several
commenterswere concernedabout
increasingdevelopmentthroughout the
gray whales’ rangebut particularly over
tourist facilitiesandoil andgas
development,in the coastal breeding
lagoons.Two were concernedabout the
potential lossof benthicfood sourcesby
developmentin thesecoastallagoons.
Another wasconcernedaboutthe

potential lossof food resourcesin the
Bering Seaif an oil spill were to occur.

Response:The final determination has
beenmodified andexpandedto discuss.
in greaterdetail,habitatconcernsin the
BeringSea,alongtheNorthwestCoast
migration pathway and in the coastal
lagoons in Baja California. However, as
the benthicresourcesavailable to gray
whalesappearto be minimal In the
coastal lagoons,andas the feeding
which doesoccur(seeSummaryof
StatusReview) is probably
opportunisticon pelagicorganisms
(Nerini 1984),coastaldevelopmentdoes
not appearto constitutea significant
impact on graywhale food sourcesin
thesouthern grounds at this time.

Comment:Severalcommenters
expressedconcernthat the proposal did
not adequately addressthe impact of
generalonshoredevelopmentalongthe
California coast,including the lossof
wetlands,on thegraywhales.Oneof
thesecommenterswasalsoconcerned
about the potential for intensive coastal
developmentalong theWashington!
Oregoncoast,especiallyin theGrays
Harborarea,should offshoreoil
developmentcommence.

Response: The issueof onshore
coastaldevelopmentis not discussedin
anydepthsince,otherthan in the
breeding/calvinglagoonsin Baja, a
directrelationshipbetweenthetwo is
largelyspeculative.However,asimpacts
from agriculturalandindustrial runoff
andsewagemayhavesomeimpactson
that portion ofthestockthat entersthe
enclosedembaymentsalongthePacific
coasts,this impactwasdiscussedin the
proposedrule andis continuedin this
final determination.

Comment:Severalcommenterswere
concernedthatbioaccumulationof toxic
compoundsin gray whalesmaypose
jeopardyto thecontinuedexistenceof
thegraywhale.Onecommenterwas
particularlyconcernedaboutincreased
strandings in PugetSound andrelated
them to their feeding in the “chemical
soup” of the Sound.

Response:Although the November22,
1991 proposal addressedthis concern in
somedetail, the final determination has
been updated with more recent
analyses.Thesecommentersdid not
dispute NMFS’ findings cited in the
proposedrule, and did not provide data
or references,other than ancedotal,
contrary to NMFS’ cited researchresults
(NMFS 1990)that chlorinated
hydrocarbonand heavymetal
contamination did not appear to be
significant enoughto causedeleterious
effectsto gray whales (seealso Factor C:
Diseaseor Predation). For that reason,a
finding different from the onepresented
in the proposal is not warranted.
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Comment:Somecommenterswere of
the opinion that NMFS seriously
underplayedthe potential impacts from
oil andgasactivities,includiog the
extentof activitiesalong the Pacific
coastsof Mexico,CanadaandRussia.

Response:Although thereis a
possibility of joint-venture oil andgas
operationsbetweenRussia and
internationaloil companies,especially
as recently reportedfor the Navarin
Basin,no specificinformation is
available to NMFS on schedulingof
offshore oil activities off Russia.Mexico,
or Canada at this time. As the
commentersdid not submit data
supportingtheir contention, this issue
cannot be addressedin any greater
detail than was supplied in the
proposal. Discussionof future oil and
gasactivities within U.S. waters,which
was mentioned under thesection 7
consultation portion of the proposal,has
beenmovedandexpanded in this part
of the final determination (seethe
discussionunder Factor (A) below). A
description of present-dayoil and gas
activitiesandanticipatedfuture events
has beenaddedto this section.

Commentsan Overutilizotionfor
Commercial,Recreational,Scientific or
EducationalPurposes

Comment:Onecommenterexpressed
concern,thatdelistingcould lead to an
increasein subsistenceuseof gray
whales including useby theMakah
Tribe for subsistenceor ceremonial
purposes.

Response:Native Americans in
Washington,OregonandCalifornia
currently donot intentionally take gray
whales.ShouldNativeAmericansin
theseStateswish to begintaking gray
whales,it would be necessaryfor them
to gain accessto the IWC’s quotafor
subsistencetakes. The IWC quota for the
easterngraywhale stockis 169. which
is takenby Russiafor its Chukchi
Natives.There is no indication from
Russiathat thereis a needfor a higher
subsistencequota, although onecould
be authorized if documentedas
necessary,sincethe current subsistence
quotais lessthan sustainedyield ([WC
1990). More detailedinformation on
both issuescan be found elsewherein
the preamble.

Comment:Onecommenterwas
concernedthat whale-watching
activities might drive graywhales from
critical habitat.

Response:While critical habitat has
not beenformally designatedfor gray
whales,considerationof breeding.
feeding,arid migratory areasas
importantcomponentsfor graywhale
survival is appropriate.Whale-watching
activitieson thebreeding grounds and

along the migratory route, in addition to
generalrecreationalboating,are
identified impacts on graywhales,
which we readdressedin theNovember
22, 1991, proposaland in this action.

Commentson Diseaseor Predation

Comment:Two commenterswere
concernedthat cumulative impacts from
anthropogeniccontaminants,biotoxins,
noise,anddisturbancecouldcause
stress-inducedimmunosuppression
resultingin non-naturalmortality. One
commenterwasconcernedthat the
proposedruledid not considerthe
potential future effectsof biotoxins on
gray whales.

Response:The proposedrule
discussedtheseimpacts in somedetail.
The conclusion wasthat individual and
cumulative impacts. while theymay
have thepotential to affectadverselythe
easternNorthPacific graywhalestock,
arenot likely to jeopardize its continued
existence.Iminunosuppressionresponse
in gray whalesremainshypotheticalat
this time. Thereis no evidenceoutside
of the captive environment that sucha
reactionoccurs,althoughit is allegedto
have occurred in certainodontocetes.
Also, a link betweenbiotoxinscaused
by phytoplankton andgraywhaleshas
not beenshown to exist andat this time
canbeassumedto be unlikely (at least
on primary feedinggrounds)sincegray
whales, unlike previously identified
impacted marine mammal speciessuch
as humpbackwhalesand bottlenose
dolphins on the U.S. EastCoast,do not
feed on thosespeciesof fish likely to
contain the biotoxin. It bearswatching
whether that smallportion of the
populationinhabitingPugetSound
becomesaffectedby thedomoicacid
outbreak in shellfish. A monk sealdie-
off in 1978/79mentioned by the
commenterwaslikely due to ciguatoxin
andmaitotoxin, both causedby
ingestingreeffish, not a normal
componentof the graywhalediet.

Commentson lnadequac-y-offfxisLing
RegulatoryMechanisms

Comment:Severalcommenterswere
concernedthat changing the statusof
thegray whale could encourageother
nations to requestachangein the
Conventionon International Trade in
EndangeredSpeciesof Wild Fauna and
Flora (CITES) or for whaling nations or
subsistenceusersto requesttheIWC to
increasethequota.Onecommenter
expressedconcernthat if thestockis
delisted,othernations might easetheir
protectiveLaws for gray whalesandIn
this venue,NMFS should describeall
applicablelawsandassesstheir
provisions.

Response:The issueof increasingthe
subsistencequotaon graywhaleshas
beendiscussedaboveandelsewherein
thepreamble.Any actionstakenunder
CITES or the IWC would be determined
based upon the statusof thegray whale
stock,not by NMFS’ delistingaction.
Under both international agreements,
thestatusof thegraywhale is subjectto
changedepending upon a majority vote
of their members independentof any
action the United Statestakesunderthe
ESA. The LWC, for example,establishes
a gray whale quota based upon the
statusof the stock. The graywhalewas
changedfrom a“ProtectedStock” to a
“Sustained ManagementStock” in 1978
on thebasisthat underarelatively
constantharvest,the stockhad
apparently remained stableover a
periodof 11 years(IWC 1979).Recent
exerciseswithin theIWC to determine
whether the stock should be reclassified
as an “Initial PopulationStock” (astep
necessaryin order for a commercial
harvestquota to be established),have
not been successful.The subsistence
quotais setpresentlyat 169 and there
is no indication that a higher quota is
warranted,although it is possibleone
could be authorized, sincethecurrent
subsistencequotais lessthan sustained
yield (IWC 1990). As mentionedlater
under the Factor, anyincreasesIn the
subsistencetake ofthe easternstockof
graywhales,by itself, is not likely to
impact that stocksignificantly.

As stated in the proposedrule.
existing national laws are considered
adequateat this time and, under this
Factor, it is existing regulatorymeasures
that must be taken into accountwhen
determining impacts on a species.

While NMFS has determined that it is
not necessaryto publish a list of
appropriate national laws and
regulationsandevaluatetheir
effectiveness,the final determination
has beenexpanded to more fully
describeregulationspertaining to the
protection of gray whaleswithin their
coastallagoons.

Comment:Under this Factor, one
commenteralso wanted NMFS to
“conductand provide a more
comprehensiveassessmentof present
and foreseeablethreatsto the principal
breeding lagoons,feedinggrounds,and
other areasof specialbiological
importance to the species * ~‘ prior
to makingadeterminationthat laws are
adequateto protectgraywhales.

Response:Although NMFS doesnot
consider it appropriateto provide a
comprehensiveassessmentof threatsto
gray whales under this Factor, suchan
assessmentwasprovided under Factor
A.
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Comment: Severalcommenterswere
concernedthat the regulatory
mechanismsprovided underCITES,
I’~VC,and the M~MPAcould not prevent
habitatdegradation,or a resumptionof
v.haling. In addition,concernwasmade
by severalreviewersoverthelossof
s~~c~on7 consultationsif thestockwas
rumovedfrom theList.

Response:While section7
L~nscLtatons would ceasefor thegray

v.haleif the easternPacific stockwas
re~~ovedfrom theList, otherlaws and
e::tvatieswould protectthe coastal
b. ~hitaLThe final determinationhas
boenexpandedto incorporatethese
c ~ncerns.

Comment:Severalcommenlers
r~ommendedthat if thespeciesis
celisted,NMFS establishan
internationalconservationplan under
tue MMFA. One commenter
r”cummendedthat this international
researchbe conductedunder
multilateraltreatiesandagreements
underthe monitoring requirementsof
s~1ion 4 of theESA. In addition, this
ccjmmenter wanted NMFS to undertake.
or causeto be undertaken, research
recommendedby theIWC in 1990.

Response:NMFS hasincludedas part
of itS monitoringprograma proposed
cno~erativeresearcheffort with the
Gjvemmentof Mexico. NMFS will also
continueto conductgraywhaleresearch
underthe aegisof the IWC. While
cooperativeresearchprograms with
otherPacificRim nationswould likely
resultin improvedknowledgeon the
gray whale,implementation of an
internationalconservationplan under
theN{MPA for a non-depletedspecies.
independentof the IWC. is viewedas
beingneitherlikely to besuccessful,nor
on efficient useof Agencyresources,
stnceother marinemammalspecies.
inn~udingseriouslydepletedor
enüangeredspecies,couldbenefit from
this attentionandfunding.However,
NMFS will continue, through
participationin theIWC. to encourage
other P~ificRim nations to conduct
researchon grey whales,particularlythe
~estern Pacific graywhale stock,which
will remainlistedasendangered.

Commentson OtherNaturnl or Man.
madeFactorsAffectingits Continued
Existence

Comment: Severalcommenterswere
concernedthat thespecieswasreduced
to suchlow levelsearly in thecentury
thatIts geneticdiversity is limited,
whichmay impact thespecies’future
viability, in particularmaking it more
vulnerableto disease.

Response;Thereis no evidencethat
theeasternPacificgraywhale stock’s
geneticcompositionwascompromised

by Its reductionto approximately4—
5.000 in thernid-19th century.While en
analysisof skin biopsy samplesfrom
greywhales takenin harvestsor
strandings. for thedegreeof
heterozvgositywould be informative,
andmay providesomeinsight into the
degreeof severityof theharvest
reduction,it is not clear that it would
provide much help in determining
whether the easternNorthPacific gray
whaleis either in dangerof extinction
throughout all or a significantportion of
its range. or likely to againbecome
endangeredwithin the foreseeable
future throughoutall or a significant
portion of its range.

Continent:Onecommenterexpressed
concernthattheproposaldid not
adequatelyaddessthe impactof
commercialfisherieson graywhales.
including thedeterrenceof high
penaltiesunderthe ESA in comparison
to theMIMFA, the reluctanceof
fishermento report“takes” of
endangeredandthreatenedspecies.the
low observercoveragein fisheries and
the relationship betweenthe ESA and
state fisheryregulations.

Response:While NMFSconsidersthe
discussionon therelationshipbetween
commercialfisheriesandtheeastern
NorthPacificstockof graywhalesin the
proposal to be adequate,the final
determination has beenexpandedto
addresstheseadditionalconcerns.

Comment:One commenter
recommendedthat thediscussionof this
Factoraddressotherissuesin addition
to commercial fishing, including vessel
traffic, whale-watching,pollution,
coastaldevelopment,andother
activitiesthatmayaffectgraywhales
andtheir habitat.

Response:The activitiesmentioned
by thecornmenter were all addressed
under Factors1 through4 In the
proposedruleand in this documentas
FactorsA through D andneednotbe
repeated underthis Factor. NMF’S
recognizesthat categorizingan Impact
within a specific Factor is not always
clear.However, in order to reduce
repetition of text, NMFS haschosento
discussa specific impactIn its entirety
under thefirst Factor whereinthe
impact is mentioned, for example.
under Factor A, discussionof the
impactsof oil spills on graywhale
habitatis appropriate,therefore
discussionof oi1 impactson the gray
whaleas aIndividual, is alsodiscussed
underthisFactorratherthandelaying
discussionuntil FactorE. This also
facilitatescomprehensionand
understandingof theimpact.

Status Review

The graywhale is confinedto the
NorthPacific Ocean.Two stocksoccur
in theNorth Pacific:theeasternNorth
Pacific or “California” stock,which
breedsalongthewestcoastof North
America,and thewesternPacific or
“Korean” stockwhich apparently
breedsoff the coastof easternAsia [Rice
1981).Becauseit usescoastal habitats
extensively, the graywhale was
espedallyvulnerable to shore-based
whaling operationsandboth stocks
wereseverelydepletedby the early
1900s.Under legal protectionsince
1946. theeasternNorthPacificstockhas
recoveredto its estimatedoriginci, pra-
commercialexploitation population size
(Riceet al, 1904).but apparently
remainsbelowthe ecosystem’scarrying
capacity for that stock(Reilly 1992).

The estimatedstocksize in 1987/88
(21,113±688;Breiwick et al. 1989) is
above Henderson’s(1972, 1984)
estimatedinitial (1846)stocksizeof
15,000—20,000,but belowReilly’s (1981)
estimatefor carryingcapacityof 24,000
gray whales. Between1967and1988,
the stockincreasedat arate of 3.2
percent (±0.5 percent)peryear(IWC
1990;seeReilly et al. 1983 andReilly
1987, for analysisof the 1967—1980
data; Rugh ci a!. 1990, for the 1985—
1986data; Breiwick ci a!. 1989,for the
1988populationestimate),Using
Reilly’s (1981)estimatewith Breiwick ci
a!.~s(1989)estimateof populationsize.
it is likely that thegray whale
populationis within its optimum
sustainablepopulation(OSP)sizeorat
about 88 percent of estimatedhistoric
carrying capacity (21.113/24.000= 88
percent).

More recently however,Reilly (1992)
statedthat it is not entirely clear where
the population is in relation to its
currentcarryingcapacity.He noted that
if earlyaboriginalkills were 50 percent
higherthandocumented,estimatesof
carryingcapacity would range from
23,000to about35,000and the
populationwouldbebetween60
percentandabout90percentof carrying
capacity.However,Reilly (1992)noted
also that thepossiblerecentdeclinein
pregnancyrates(seealsoIWC 1990)and
possiblesignsof overexploitationof the
benthic faunauponwhichgray whales
feedin theBeringandChukchl Seas
(seealsoStoker 1990,IWC 1990),If
verified. maybeevidencethat thestock
is nearing the limits of its environment
andthereforeapproachingcarrying
capacity.Anotherindication implying
thatthestockmaybeapproaching
carryingcapacityIs theincreased
observationof femaleswith newborn
calvesin areasoutsidethecalving
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lagoons,especiallyduring the
southboundmigration (Jonesand
Swartz1989,Swartz1990).
Alternatively, the fact that thecalving
lagoonsdo not appear to be saturated
(Swartz 1990)may indicate that gray
whalescontinue to reoccupytheir
former range. However,sinceearly
calvinghasbeenobservedpreviously
(for exampleoff Mission Bay California
in 1963/64by Gilmore andMcIntyre
where the birth was observed(Mcintyre,
pers.comm. 1991)andoff Monterey
California in 1974 (Sund1975)), this
may beanormaleventandthe calving
lagoonsareneither a factor limiting the
increasingsizeof thegray whale
population,nor, consideringtheir
geologicallytransientnature,as critical
a componentof thegraywhale’shabitat
as previously assumed(seefor example,
Rice ci a]. 1984and 49 FR 44774,
November8, 1984).However, data on
themortality rate of newborncalves
outsidethe calving lagoonenvironment
in comparison to mortality within the
lagoons(approximately5 percent)are
neededto verify this hypothesis.

The easternPacific stockhas
increasedin spite of increasedhuman
use of the coastal habitat (i.e., nearshore
migration route where mating and
calving occur), anda subsistencecatch
of 167 (t 3.5) whales peryear by the
former Soviet Union during the past 30
years(calculated from data in Ivashin in
press).

Most of the easternNorth Pacific
stockspendsthe summer feedingin the
northern Bering andsouthern Chukchi
Seas(RiceandWolman 1971,Riceci ci.
1984). In thenorthwestern Bering Sea,
they have beennoted in recentyearsto
be extendingtheir rangewest of Cape
Olyutorisky on theChukchotPeninsula.
Unlessthis is simply an artifactof
increasedobservation effort, gray
whales maybe extendingtheir rangein
searchof additional food resources.In
the Beaufort Sea,sightingshave been
madeof individuals as far eastas long.
130°Wduring August(Rugh andFraker
1981)and in the EastSiberian Sea,gray
whaleswere found along the Siberian
coast as farwestas 174°08’Ein late
September(Marquetteci ci. 1982).
Berzin (1984)believesthese
distributions are probably limited by
packice in the summer. Although actual
timing dependsupon feedingconditions
andpatternsof ice formation, during
OctoberandNovemberthestockbegins
leaving the Chukchi Sea(Braham 1984).
Moving at about 125 km/day (Braham
1984),they exit the Bering Seathrough
UnimakPass,Alaska, mainly In
NovemberandDecember(Rughand
Braharn1979,Braham1984, Rugh
1984).Thewhalesmigratenearshore

alongthecoastof NorthAmericafrom
Alaska all the way to central California
(92 percent passwithin 1.8 km of Cape
Sarichef, Unimak Pass(Rugh 1984),and
94 percent passwithin 1.6 km of the
Monterey-Point Surareaof central
California (Sund andO’Con.nor 1974)).
After passingPoint Conception,
California, Rice ci ci. (1984)believed
the majority of the animals took a more
direct offshore route acrossthe southern
California Bight to northern Baja
California. This route passesSanta Rosa
and SanNicolas islands, theTanner and
Cortes banks and into Mexican waters
(MMS 1992). Other routesinclude the
nearshore route which follows the
mainland coastof California,andthe
inshoreroute which passesthroughthe
northernChannel Islandchain to Santa
Catalinaor SanClementeIslandand on
into Mexico. Bursk (1988)contendsthat
gray whaleshave moved further
offshore recently and Graham(1989)
estimatesthat 14, 15, and25 percentof
the estimatedpopulation sizepassed
westof SanClementeIslandduring the
southbound migration in 1986/87,1987/
88 and1988/89,respectively.Off
California, southboundmigrating gray
whalesswim at about 5.5—7.7kmihour,
andthus travel about 132—185 km per
day with day andnight speedsnot
statistically different (Pike 1962.Jones
and Swartz 1987,Swartzetci. 1987).

Migrating graywhalesaretemporally
segregatedaccordingto sex, age. and
reproductivestatus(RiceandWolman
1971). Duringthesouthwardmigration,
the sequenceof passageoff California is
as follows: Femalesin latepregnancy.
followed by femalesthat have recently
ovulated,adult males,Immature
females,andthenimmaturemales(Rice
et ci. 1984).The earliestsouthbound
migrants(mostly late-pregnantfemales)
usually travelsingly, whereaslater
migrantsusuallyareIn podsof two or
more,The meanpodsizethrough
UnimakPassis about two (Rugh 1984).

The easternPacific stockwinters
mainly along the westcoastof Baja
California.The pregnantfemales
assemblein certain shallow, nearly
landlockedlagoons andbayswhere,
after a 418-daygestationperiod(Riceet
ci. 1981), the calvesarebornfrom early
Januaryto mid-February. The majority
of graywhalesIn Baja California
(including somecowswith calves)
spendthe winter outsidethe major
breeding/calving lagoonsalong the outer
coastapparentlyfrom Bahia de
SebastianVizcaino to Bocade las
Animas.RecentresearchIndicatesthat
femaleswith calvesdo not necessaril~
restrictthemselvesto a single lagoon,
but may movebetweenandamong
lagoonsand the outer coastduring the

winter (Jonesand Swartz1984). While
calving wasassumedto occuronly
rarely during thesouthbound migration
north of Baja California (Riceand
Wolman 1971), more recently, Swartz
(IWC, 1990)noted that in the Channel
Islands “calves of the seasoncomprised
13.3% of all whales counted *

Theseobservationssuggestthat calves
may be born as far north as Washington
State (JonesandSwart.z 1987).A few
calvesare also born on the easternside
of theGulf of California at Yavaros,
Sonora,and Bahia Reforma, Sinaloa,
Mexico (Gilmore 1960;Gilmore ci a!.
1967).

Thenorthboundmigration beginsin
mid-Februaryandcontinuesthrough
May with the earliestnorthbound
migrants passingSanDiegobeforethe
last of thesouthboundmigrants (Riceci
ci. 1981). By April, the early migrating
whalesbegin showingup in the
southern Bering Sea,which they enter
throughUnimak Pass.This migration is
completely coastal,at least to the eastof
central Bering Sea(Nunivak Island).
Most of the animals in Alaska travel
within one km of the coast,avoiding
embayments,especiallyin the
southeasternBering Sea,andat least
someapparently feed during migration
(Braham 1984).However, because
suitable feedinghabitat is relatively
uncommonsouthof theBeringSea,few
gray whalesremainsouthof Unimak
Passto spendthe summer alongthe
westcoastof NorthAmerica in
apparently isolated locations as far
south as Baja California, Mexico (Nerini
1984).During the northward migration,
the sequence,in two phases,is as
follows: Newly pregnantfemales,
followed by other mature females,adult
males,andimmature malesand females
Cowswith calvesare the last animals to
leavethe lagoons,and most migrate
after the other whales(Riceci ci. 1984)
with a more protracted period of
migration (Swartz1990). The cow/calf
phaseof the springmigration generally
peaks7 to 9weeksafter the peakof the
first migration phase (Poole1984).On
the northern grounds,primary feeding
locationsappearto be in the Chirikov
Basin, the north side of the Chukchl
Peninsula,nearaborewaters of the
westernBering Sea,and the southern
capesof St. LawrenceIsland(Nerini
1984).Thesebenthic foraging areasare
all underlain by denseinfaunal
communitiesof crustaceans(Nenni
1984).

The westernPacific stock formerly
occupiedthe northern Seaof Okhotsk in
the summer,as far north as
PenzhinskayaBay, andsouth to
Akademli andSakhallnskiy Gulfs on the
westandthe Kikhchik Riveron the east
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Southboundwhalesmigratedalongthe
coastof easternAsia from Tatarskly
Strait to SouthKorea(RiceandWolinen
19711 to winter breedingfcalving
grounds.which probablylie alongthe
coastof southern(line in Gwangxiand
Gwangdongprovinces,andaround
Ilainan Island(Wang 1984).Until the
turn of this century.anothermigration
route leddobs-n the easternside of lapan
to winter groundsin theSeto Inland
Sca,Japan(Omura 1974).The statusof
the westernPacificstockof graywhales
is uncertain(Brownell andChun 1977).

Sightingsof 24 animalsin theOkhotskSeaandnine off the tip of Kamchatka
in 1983 (Blokhin eta). 1985, Votrogov
andBogoslovskaya1986),and34 in
1989 in the OkhotskSeelBerzin in
press) suggestthat the stockis smalL
There is no evidencethat it has
reoccupiedits entire former range
(Omura1984)and initial stocksizemay
havebeenonly a few thousand(Omura
1988). Although Rice ci ci. (1984)
concludedthat it is Likely thatthestock
is belowacritical populationsize
sufficient for recoveryand may be
almost extinct. Berzin (in press)suggests
that the stockis increasingslowly.

The graywhale formerly occurredin
the North Atlantic, but hasbeenextinct
therefor severalcenturies(Meadand
Mitchell 1984).
Considerationasa SpeciesUnderthe
F,SA

The ESA defines“species” to include
anysubspeciesof fish, wildlife, or
plants, and any distinct population
segmentof any speciesor vertebrate fish
or wildlife which interbreedswhen
mature.

Two stocksof gray whalesremain
extant, both in theNorthPacific(~an~
(1) The westernstock,whichmigrates
betweenfeedinggrounds in the Seaof
Okhotsk and breeding/calvinggrounds
alongthe South ChinaCoast;and(2) the
easternstock,whichmigratesbetween
breeding/calvinggrounds along the
~VastCoastof Mexico andfeeding
groands in theBeringandChukchiSees
(Rice andWolman19711.Thesestocks
appearto be significantlyIsolatedboth
geographicallyandreproductivelyfrom
each other. Recent strandings of grey
whaleson theCommander Islandsaxe
believed to be from theeasternstock.
while graywhalesreportedalong the
Kamchatkacoastarebelievedto he from
the Okhotsk-SouthChinapopulation
(IWC 1990).Alternatively,all strandthgs
maybe from theKoreastock(RAce 1981.
I’tVC 1986). Sincegrey whalesmete
duringtheir autumnalsouthward
migration, rarevagrantswould make
interbreedingbetweentheCalifornia
andwesternPacificpopulationpossible.

However,that possibilitywould be
greatly reducedif, as Rice(1981)
believeslikely, most vagrantsare
immature animals. The absenceof
sightingsbetweenthe Okhotsk Seaand
theCommanderIslandssuggeststhe
stocks are separate (LWC 1990). Mitchell
s~uggeststhat an absenceof aboriginal
whale hunting recordsalongthe Pacific
coastof the KamchatkaPeninsulamay
indicatea lackof abundanceof gray
whales in the area anda hiatus in
distribution betweeneasternand
westernstocks(IWC 1990). In addition.
Yablokov andBogoalovakava(1984)
after reanalyzingdata collectedby
earlier investigators,found that, in
addition to differencesin cranial
measurementsindicating the Okhotsk-
Koreastockto bestatisticallylargerin
sizethan theChukotka-Californiastock,
the tatter stockhad fewerthroatgrooves
and a smaller number of baleenplates.
Theseauthors believethat these
differencesmay indicate the existence
of two distinct groupswhichmayallow
them to bedesignatedassubspecies.
After reviewing thedate available to it,
theIWC ScientificCommitteeon the
Assessmentof GrayWhales(IWC 1990,
agreedthat theeasternandwestern
populationsof gray whalesprobably
representgeographicallyisolatedstocks.
although recognizingthat the existing
data arenot conclusive.

Basedon the abovediscussion,NMFS
believesthat the bestscientific and
commercialdata available supportsthe
determinationthattherearetwo
separatestocksof graywhalesin the
North PacificOceanandthattheeastern
NorthPacificgraywhalestockcanbe
consideredadistinct populationand
hencea speciesunderthe ESA.

Summaryof FactorsAffectingthe
Species

Section4(a)(1)of theESA andthe
NMFS’ listing regulations(50CFR part
424)set forth proceduresfor listing.
reclassifyingor removingspecies.The
Secretaryof eitherthe Interioror
Commerce,dependinguponthespecies
involved, mustdetermineif anyspecies
is endangeredorthreatenedbasedupon
anyoneor a combinationof the
following factors:(A) Thepresentor
threateneddestruction.modification,or
curtailmentof Its habitatorrange(B)
overutiliz.tlca for commercial.
recreational,scientificor educational
purposesi(CI diseaseor predatioiz(D)
inadequacyof existingregulatory
methanism~or(E) othernaturalor
man-madefactorsaffectingIts
continuedexistence.Undersection
4(a)(2) ofthe ESA. if theSecretaryof
Conunarcadeterminesthat aspecies
underher)urisdictionshouldbe

removedfrom theList or changedin
statusfromendangeredto threatened.
theSecretarythen recommendssuch
actionto the Secretaryof theInterior. If
theSecretaryof theInterior concurs
with theaction,he must Implement the
actionby amending theList. However,
if a speciesis removedfrom theList, the
Secretary,undersection4(g) of the ESA.
must implement a systemIn
cooperationwith thestatesto monitor
effectively,for aperiodnot lessthan5
years,thestatusof thespeciesandmust
useth~emergencyauthorityprovisions
underparagraph(b)(7)of section4 to
preventasignificantrisk to thewell-
beingof anyrecoveredspecies.These
factorsandsubsequentconsultation
with theDepartmentof theInteriorare
discussedbelow.

Factor (Al—The Presentor
ThreatenedDestruction.Modification or
Curtailment of Its Habitat or Range.

Two potential threatsto the eastern
North Pacificgray whale population are
increasingvesseltraffic (including
whale watching activities),and
industrialdevelopment(includingoil
andgasexplorationanddevelopment),
in thebreeding/calvinglagoons.feeding
grounds,and alongthemigration route.

Commercialvesseltraffic mayresult
in thedeathof graywhalesthrough
collision or by harassmentwhen both
vesselandwhaleareconfinedto narrow
passages.Heyningand Dahiheim(in
press)documented7 casesof gray
whale/shipcollisions; 5 in southern
California.oneeachin Alaskaand
Washington..Theysurmisedthat grey
whalesmay be unable to detectlarge
shipsin time to avoid collisions due to
thesizeandspeedof the vessels.
However,becauselargevesselsare
restrictedto certaintravel laneswhile in
inshorewaters(wheregraywhalesare
predominantlylocated)andthe low
periodof vulnerabilityto large -

commercialvesselsdueto the whale’s
migratorynature,NMFSbelievesthat
few graywhalesarekilled annuallyby
collisionswith vessels.

Activities of commercialcruiseboats
andsmall pleasurecraft may resultin
harassmentof greywhales,especiallyin
thebreeding/calvinglagoonsin Baja
Californiaandalongtheir migration
routeoff California.As whale-watching
activitiesIncreaserapidly In southern
Californiaendon the Baja Peninsula.
harassmentoccurrencesareincreasing
proportionally,particularlyon
weekendsandholidays.Whale
watchingby recreationaland
commercialcraft maynegativelyImpact
migratinggraywhalesby Interrupting
swimmingpatterns,alteringmigratory
routes,anddisplacingcow/calfpairs
fromInshorewaters,therebyIncreasing
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everyconsumption(CMC/NMFS 1988,
IWC 1990). Bursk(1988)contendsthat
graywhaleshave moved further
offshorerecentlydueto whale-watching
activitiesin southern Calilomia.
Graham(1989)has notedasimilar
decreasein nearshoregraywhalesbut
attributedit to seasurfacetemperature
anomaliesin late 1988/early1989.
Others,suchas Rice (1965),and
Gilmore(1978),notedthis offshore
migrationrouteearlierandRiceand
Wolman(1971)consideredtheoffshore
passageto bea normal migratoryroute.

Vesselsin thebreeding/calving
lagoonsmay causeshort-termflight
reactionsby graywhaleswhen the
vesselis moving at high speedsor
erratically,but graywhaleswill show
little responseto slow movingor
anchored vessels.Gray whaleshave
beenreported to avoid vesselsat ranges
of roughly0.5 km andless,with no
documentedresponsesat further
distances(IWC 1990).However,Jones
andSwartz(1984).in a study of gray
whalesin BahiaSanIgnacio, foundthat
data suggestthat graywhalespossess
sufficientresiliencyto tolerate the
physicalpresenceandactivitiesof
whale-watchingvesselsandskiffs and
thenoiseproducedby this level of
activity without major disruption.This
finding wassupported by a noted
increasein usageof the lagoonsby gray
whales,especiallyfemaleswith calves.
Jonesand Swartz (1984) believe a key
factor responsible for maintaining a
stablepopulation within their study
lagoon (i.e., Sanlgnacio) was: (1) The
establishmentof the graywhalerefuge,
which provided an area free of all vessel
activity to which whalescould retreat
and(2) thebehavior of commercial
whale watch operatorsto minimize
disturbance.

Under the MMPA, gray whale
harassmentis considereda “take” and
is prohibited. NMFS hasestablished
guidelinesfor whale watching in order
to avoid harassmentofgray whaleson
their migration path in U.S. waters and
may implement regulations to limit
approachesto marine mammalsin 1993.
In this regard, a proposedrule was
published onAugust 3, 1992(57FR
34101)with a commentperiod due to
expire on December31, 1992.These
regulations, if implemented,would be
effectivewithin waters under U.S.
jurisdiction and for U.S. citizensexcept
when within waters under the
jurisdiction of another nation (e.g.
CanadaandMexico). Theseregulations
would, If Implementedas proposed,
establishminimum approach distances
for largecetaceans(100yards) andwill
require proceduresto avoid disrupting
the normal movementor behavior of

marinemammal& It Is anticipatedthat
theseregulationswould strengthen
protectivemeasuresfor graywhales
principally during migratory periods.
Enforcement of theseregulations will be
accomplishedthroughonboard
monitoring of activities,citizen
complaints andaerialandshipboard
reconnaissance.

The main graywhale calving grounds
in Mexico areLagunaOjo de Liebre
(Scammon’sLagoonwith 53 percentof
calves),EsteroS.oledad(12percent),
LagunaSan lgnacio (11percent) and
LagunaGuerrero Negro(9 percent) in
Mexico (Riceat al. 1984).However,the
number of whalespresentat any one
time is subject to fluctuations due to the
interchange ofwhalesbetweenthe
lagoons(JonesandSwart.z 1984). MInor
calvingareas,each with lessthan 6
percent of thecalves,are SenJuanico
Bight, Bahia Magdalena,Bahia Almejas,
and Bahia Santa Marina (Riceet al.
1981, 1984).A fewcalvesare also born
on the easternsideof the Gulf of
California at Yavaros, Sonora,andBahia
Reforma, Sinola, Mexico (Gilmoro 1960,
Rice eta). 1984).Between1972and
1979, the Mexican Government
designated three(LagunaOjo de Liebre,
LagunaGuerrero Negro.andLagunaSan
!gnacio) of the fourmajor calving
lagoonsin Baja California asgray whale
refuges.Theseare the lagoonsthat most
of the U.S. tour boatsand private
tourists visit. The number of vessels
allowed in theselagoonsat any one time
is limited by the MexicanGovernment
by permit, which all commercial vessels
are requiredto obtain, andentry into
certain areas,suchas theupper lagoon
in LagunaOjo de Liebre and themiddle
andupper lagoonsin LagunaSan
Ignacio (JonesandSwartz 1984),is
forbidden. Apparently, becauseof
Mexico’s policy ofrevoking permitsif
thereareanytransgressions,this system
is generally self-policedeffectively
(Stinson 1988).However,Jonesand
Swartz(1984)found that in LagunaSan
lgnacio,where regulations limit the
number of vesselsto two at anyone
time, 3 or 4 vesselsmay occupy the
lower lagoonfor about½daywhen
departing vesselsoverlap with arriving
vessels.

To provide additional protection of
gray whaleswithin Mexicanwaters, the
Government of Mexico Is in the process
of implementing its own standardsfor
governingwhalewatching activities.

A secondpotentialthreatto th.
easternNorth Pacificgraywhale stock
and Its habitat is oil andgasexploration
and developmentandrelatedactivities
along Its migration route, in the
breeding/calvinglagoonsin Baja andin
or near its feedinggrounds in the Bering

andsouthernChukchiSeas.Oil andgas
exploration,whichmay resultin a
short-term lossof habitat for gray
whalesthrough-displacementby seismic
andother activities, is contemplatedor
under way on the outer continental
shelf (OCS) from California to the
Beaufort Sea,andwest into Russian
waters of the Bering Seathroughout the
migration rangeof this species.(In
addition, other types of mineral
resourcedevelopment(e.g.,gold
mining) are under consideration within
possiblegraywhale feedingareas in the
Bering Sea).Annually, the gray whale
population migrates by or throughat
leasteight oil leaseareaswithin U.S.
waters (Riceet 01. 1984).

Between1964 andJanuary1, 1990,
over 358 exploration and692
developmentwells, have beendrilled
on the Pacific Region OCS (MMS 1992).
All of the developmentwellsandall but
31 of theexploration wellswere in the
Southern California Bight. In Southern
California, 21 platforms have been
installed and approximately 135 miles
of pipeline have beenlaid in Federal
waters.Thereare no platforms or
pipelines in the CentralCalifornia,
Northern California, and Washington-
OregonOCS.

Nominal exploration and
developmentwork will continue in
southern California as the number of
leaseshasdropped dramatically to only
116 as of July 1990 (MMS 1991). MMS
(1992),for its baseline studies,
anticipates that in southern California,
approximately 3—4 exploratory and/or
delineationwells could be drilled
annually, for a total of 25 wellsoveran
eight yearperiod. Approximately 7
developmentplatforms (and pipelines)
would be built under this scenario, It
appearsthat only two large and ongoing
developmentprojects, the Point
Arguello Field and the Santa Ynez units
will be placed into production within
the next 5 years(MMS 1991). Oil and
gasdevelopmentactivities will likely
result in a long-term, but considering
the small amountof oceanbottom
utilized by platforms andpipelines an
insignificant, lossof habitat for gray
whales,

In Alaska.87 wellshave beendrilled,
including 2 ongoingwells In the
Chukchl Seaand14 testwells. Thirty-
three wellswere drilled In theGulf of
Alaska, 30 In the BeringSea,and24 in
the Arctic. Noneof thesewells resulted
in the discoveryof hydrocarbonsin
commercially producible amounts.
However, while subeconomic,eight
wellsdemonstratedthe positive
hydrocarbon bearingpotential of the
BeaufortSeaarea (MMS 1991).
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At this time theredoesnot appear to
be a high degreeof industryinterestin
theGulf of AlaskaiCookInlet areaand
unlessnewleasesareissued,therewill
be little operational activity in that area
in the next 5- to 10-yearperiod (~~1S
1991). Pastdrii~ingactivity in the St.
George.NortonandNavarinBasinshas
lint rnsul~edin anyannounced
discoveriesof oil or gasandleasesin
the NorthAleutian Basin havebeen
suspendedpendingcompletionof
congressionallymandatedstudies.
Although theremaybe somescattered
exoloratoryactivity on existing leasesin
the St. George,NortonandNavarin
Basins, any productionis at least 10 to
15 searsaway, even if a major field were
to be discovered(MMS 1991). If a malor
field is not discovered,little activity
would beexpectedbecauseof thehigh
costsinvolved andthe unproven
geologic potential of thearea.

In theChukchi Sea,it is likely that 2
to 3 explorationwellswifl be drilled
eachyearfor thenext 5- to 10-year
periodcontingenton resultsof early
wells. Oneor more major discoveries
might accelerateactivity while few or
no discoverieswill curtail activity.
Whiletherearesomesignificant
discoveriesof oil andgasin theBeaufort
Sea,whetheror not they aredeveloped
further may well depend on new
discoveriesto supporttheenormous
costs of infrastructure to produceand
transportoil andgasfrom Alaska (MMS
1992).

No new leasesalesareproposedfor
Washington,Oregon,or central and
northernCalifornia before1997. In
southernCaliforniano leasesalesare
contemplateduntil at least1996, when
86 blocksin theSantaMaria Basin and
SantaBarbaraChannel will be
ccnsidered(MMS 1991).In Alaska, two
leasesalesin the Beaufort Sea(1993and
1996), two for theChukchiSea(1994
and 1997), two in theBering Sea(1995
and1996)andoneeachin Cook Inlet
(1994)andGulf of Alaska(1995)are
proposed,althoughseveraladditional
s~.iesarepossible(M..MS 1991).

On the winter breeding/calving
grounds,oil andgasexploratoryareas
include siteswithin andadjacentto
presentcalving andnurseryareas,such
as the offshore waters of Sebastian
VizcainoBay, whereseismic
explorationfor gasdepositstook place
during 1981.To date,no development
activities are known to be underway but
may take placein the future.

Potential impacts from oil and gas
explorationand developmentinclude
noisedisturbance, contactwith spilled
oil, habitat degradation andpossible
lossor destruction of benthic prey

populations upon which gray whales
depend.

Noisedisturbanceto graywhaleshas
beenstudiedduring their migrations
alongthe Californiacoast(Malmeet’aI.
1983 and1984)andon theirbreedingl
calvinggrounds in Baja California Sur,
Mexico (Dahtheim1983, 1984;
Dahiheimeta). 1984). Reactionsof gray
wholes to recordings of industrial noise
andto aseismicairgunsourceduring
migrationhaveshownthatavoidance
behavioroccursonly at relatively close
rangesat decibelsgreater than 120 dB
for continuousnoiseand 160—170 dB
for pulsed soundssuchas from airguns
(Tyack 1988).Malme eta). (1984) for
example.found a 50 percentprobability
of an avoidanceresponseof 2.5 km off
centralCalifornia for a seismicairgun
array,1.1 km for a drillship, and400 m
for a single airgun. However,because
noisefrom oil andgasactivitiesoccurs
at frequenciesthat overlap gray whale
calling (andassumedhearing)
frequencies,they may also influence
otherbehaviorcausing.for example.
interferencewith socialization,
reproductivebehaviorand
communication.For oil andgas
activitiessubjectto U.S. jurisdiction,
NOAA requirescompaniesunder an
MMPA 101(al(5)Small Take Letterof
Authorizationto takespecified
precautionsto avoiddisturbingwhales
including grays.

Reactionsto industrial noisesby gray
whalesstudiedin their breeding/calving
groundswere morepronouncedthan
thosefound off central California,
including vacatingthestudyareaduring
theprojectionof industrialnoises(Jones
eta). 1991). and changesin the
acousticaland observedsurface
behavioranddistribution (Dahlhei m
1988). Dahiheim (1988)found that gray
whales respondedto vesselsand to
playbacksof vesselnoise by: (1) An
increasein calling rates;(2) an increase
in receivedlevelsof sounds;(3) an
increasein frequencymodulation,
numberof pulsesper series,and
repetitionrates;and (4) a thsti1ì~t
changein movement,both awayfrom
andtowardthe soundsource.In
responseto a playback of oil drilling
noise,calling rateswere reduced,direct
movementsaway from thesound source
were documented,milling rates
decreased,andmajor changesin
distribution anda decreasein local
whale abundancewere documented.
Dahiheim (1988)hypothesizedthat gray
whalesengagedin acoustical
communication circumvented noisein
the acousticalchannel by thestructure
andtiming of their calls.

Gray whales may alsobe sensitiveto
noise disturbance on their feeding

groundsandmight temporarilyabandon
productivefeedingareasif excessively
disturbed.MM&(1992) estimatesthat
seismicexplorationactivitiesoff Alaska
would take placefrom Juneto
September,thesametime periodgray
whalesoccupytheir northernfeeding
grounds.Relianceon less-productive
areascould leavetheanimalswith
insufficientbodyreservesfor their
successfulmigration andreproduction.
However,becauseof thegraywhale’s
abundanceandrange,(andtheapparent
abundanceandrange(onemillion kin2)
of its primary food sourcein theBering
Sea),thepresentgraywhalepopulation
couldlikely toleratewithout significant
effectstheshort-termandnon-recurring
local impactsbroughton by seismic
exploration (NMFS Biological Opinion
for LeaseSale 100, dated December21.
1984).

Anotherpotential threatis the
possibilityof a majoroil spill that
would affect a largeportion of thegray
whalepopulationand/orits habitat;
althoughthetemporalandspatial
segregationof the stockwould tend to
exposedifferent segmentsof the
populationto oil at anygiven time.
Assuminganoil spill, causedeitherby
a tanker accident, pipeline break, or an
oil well blowout, were to occurand
contactgrey whales,the worst adverse
impactsto whalesfrom contactwould
include death or illnesscausedby
ingestion or inhalation of oil, irritation
of skin and eyes,fouling of feeding
mechanisms,and reduction of food
suppliesthroughcontaminationor
lossesof food organisms.Althoughno
data exist at this time, likely direct
adverse impactsinclude: (1)
Conjunctivitis andcornealeye
inflammation leading to reducedvision
and possibleblindness; (2) development
of skin ulcerations from existing eroded
areason the skin surface with
subsequentpossibility of infection; (3)
compromisingof tactilehairs as sensory
structures;and (4) developmentof
bronchitis or pneumonia as a result of
inhaled irritants (Albert 1981). In
general.however,the resultsof Geraci
andSt. Aubin (1982,1985)and Geraci
(1990) indicate that whalesare likely to
suffer only minor impacts if they
contact oil spills, andthat they are
likely to recover from theseeffects. It is
recognizedthat natural oil seepshave
long beena part of the ecosystemthat
gray whalesinhabit. In southern
California for example,thereare54
natural seeps,with an approximate
dischargeof 30,000tons (7.03x106gal.)
releasedannually In the Santa Barbara
Channel alone(Fischer 1978as cited in
Neff 1990a). Studieson gray whalesin
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theseseeps(Evans 1982),andon
bottlenosedolphins in an experimental
setting(Cared 1990),although
inconclusive,tendto indicatethat
cetaceanscan detectoil on the surface.
Whenenteringoil-contaminated
environs,gray whalestend to spend less
time on the surface, blowing less
frequently.but faster,whichmaybe
interpretedas an avoidancebehavior,
although more testing would be
necessaryto verify theobservation
(Ceraci 1990). The inhalation of the
hydrocarbon products at thewater
surfaceis believedunlikely becausethe
breathing mechanismof the whale
whichpreventsinhalation of water
would likely also prevent inhalation of
oil (Geraci and St. Aubin 1980).
However, if the whalesenter the
immediatevicinity of a recentspill,
toxic fumescouldbeinhaled [Dahiheim
nd.), although50 percentof the
aromatichydrocarbons(e.g. tolueneand
benzene)evaporatewithin a few daysof
thedischarge(Neff 1990a),greatly
reducingthe toxicity in the spill area.

Becausetheprobable effects on
whales from contactingoil include
temporaryfouling of baleen andtoxic
effectsfrom ingestion of oil, oil spills
may posea greaterproblem for the gray
whaleon its feedinggroundsthan
during its migration. In a laboratory
study on bowhead whales (Baiaena
mvsticetus),baleenplatesfouled by oil
haddecreasedfiltering efficiencyfor at
least 30 days,but 85 percentof the
efficiencywas restoredwithin 8 hours
(Braithwaite et a!. 1983). Dueto its
coarserand shorter baleen,Geraciand
St.Aubin (1982, 1985)demonstrated
similar, but somewhatfaster, recovery
ratesfor graywhales.Although the toxic
effectsof ingestingoil remaingenerally
unknown.Cared andSt. Aubin (1990)
believethat marine mammalshave the
liver enzymesrequired to metabolize
andexcretehydrocarboncompounds.
This ability limits theaccumulationof
residuesin body tissuesandminimizes
the probability of residual harm
following a spill.

A recentcomputermodelsimulating
an oil spill projectedthat graywhales
would not contactoil in the Navarin
Bosin, but would contactoil in the
PeaufortSea (<=0.2%of the
population), the St. GeorgeBasin
(<=1.5%)andChukchi Sea(<=0.8%). In
the St. GeorgeBasin,gray whaleswould
contactoil while navigatingto andfrom
their feedinggroundsIn thespringand
fall, whilein theChukchiSea,they
would contactoil during summer
feedingmonths. No more than 1.5
percentof thewhalespassingthrough
Unimak Passwould contact oil, In
general therewasa 8.3 percentchance

that at leastonegraywhalewould
encounteroil in the BeringSeaduring
the30- to 40-yearlifespanof an
individual oil field (Neff 1990b).MMS
(1992)projectsthe probability of oneor
more oil spills of 10,000barrelsor
greater occurring in thegraywhale areas
to range from 14 percentin southern
California,2 1—27 percent in the Bering
Sea,18—34 percentin the Gulf of Alaska
to 96 percentin theChukchiSea,
provided cotnmerciaily producible
amountsof hydrocarbons are discovered
anddeveloped.

MMS (1992)givesthe probabilities of
oneor more pipeline or platformspills
of 1,000bbl andgreater,and10,000bbl
andgreater asa result of activity in the
Chukchi Seaas 92 and57 percent
respectively.In addition,because
ChukchiSeaoil will be transported by
tanker, there is a 93 and 81 percent
probability ofone or more spills of
1,000bbl or greater and one or more
spills of 10,000bbls or greater
respectivelyoccurring;although tanker
spills woukl occur outsidetheChukchi
Sea area sinceall transportwithin the
areawill be by pipeline (MMS 1992). In
areassuchas theNorton, Navarin and
St.GeorgeBasins,oil will be
transported by tanker to shore facilities
in Alaska or other West Coaststates.For
its basecaseprojections. MMS (1992)
predicts one tanker spill for eachof
theseareas developed(over the 30- to
40-yearlife span of an oil field) but no
platform or pipelinespills.

In southern California, MMS (1992)
projects a single pipeline spill of 7,000
bbl will result from exploration and
developmentactivities in theSanta
Maria Basin or the Santa Barbara
Channel. In addition, as a result of oil
and gasactivitiesin Alaska.3 tanker oil
spills of 30,000bbl eachare projectedto
occuralong the tanker route on the
Pacific coast over the 30- to 40-yearlife
spanof an oil field: Oneoff Washington,
oneoff northern California andoneoff
southern California. A northern
California spill is projectedby MMS to
occur80 km or more from thecoastwith
no shorecontact.

MMS (1992)anticipates thatan oil
spill of 10,000bbl orgreatercouldresult
in thedeathof a few individualsand the
displacementof graywhales from areas
of up to 1,500km2 in the Chukchi and
Bering Seafeedinggrounds for all or
part of a season.(For comparison
purposes,the Chirikov Basinis
approximately 3.7x104kin2).

MMS (1991)reports thatout of a total
of 6.2 billion barrels of OCS oil
produced from 1971 through 1988,only
900barrels were spilled from blowouts.
However, this statistic excludesthe
Union Oil spill in Santa BarbaraIn

January1969.That spill resulted In a
loss of about 3 million gal of oil which
eventually covered800 mi2. Surveys
conductedas aresult of that spill
discovered6 graywhalesstranded
betweenJanuary28 andMarch 31, 1969.
Although thesecountswere higher than
normal, it is unclear whether this was
dueto the spill or to the increased
surveyeffort (Brownell 1971).

Basedupon data resulting from the
exploratorywells drilled in recentyears
in the Bering Sea,MMS (1992)has
reevaluatedand lowered its estimateof
the potential for discovering an
exploitable field in the Bering Sea.
Based upon MMS’ reanalysis.NMFS has
determined that the expectation of an
oil well blowout occurringand
impeding gray whalesis low.
Essentially, in order for gray whales to
be seriouslyimpactedby an oil spill due
to oil end gasexploration and
developmentactivities,the following
eventsneed to occur: (1) A leasesale
takesplace;(2) exploratoryactivities
determinethat economicallyexploi~eble
quantitiesof oil can berecovered;(3)
developmentoccurswhich (4) resultsin
a blowout with a significantlossof oil
and (5) the spilled oil interceptsa
significant portion of the gray whale
population or its food source.

Oil spills, the chemicalsused tc break
up and sink surface oil, andother
anthropogenicmaterials from either oil
platforms, (suchas drilling muds,
dischargedmaterialsandproduced
water), or shore-sidedischargesfrom
industrial, residential or agricultural
point andnon-Point sources,could also
harmgraywhalesby reducing or
contaminating their food resources.
Grey whalesare opportunistic feeders
on a wide varietyof benthicampeliscid
amphipodsandother bottom dwelling
organisms(Nerini 1984).Most feeding
takes placebetweenMay andSeptember
in thenorthern waters of the Bering and
Chukchi seas,especiallyin the Chirikov
Basin. Somefood consumptionalso
occursduring migration anda small
portion of the population remainssouth
of Unimak Pass,Alaska, to exploit that
resource.Little is believedconsumedon
the calving grounds (Nerini 1984).

The feedingstrategyof gray whales
could lead to Ingestion of oil from oil-
contaminated food, If the prey
organismsaccumulatepetroleum
hydrocarbons in their tissue,or from
contaminatedsedimentsassociatedwith
food sources.The effectof pollutants on
thebenthicorganismson which these
whalesfeedis relativelyunknown,but
may result In either directmortality or
sublethaleffectsthat inhibit growth,
longevity andreproduction. Benthic
organismscould ingesteitherheavy
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metalsor hydrocarbonswhichcould
bioaccumulateup throughthe food web.
According to sourcescitedin Neff
(1990a),benthic crustaceanshave a
well-developedmixed-function oxidase
(MFO) systemto eliminate petroleum
hydrocarbons. If amphipods have the
ability to detoxify hydrocarbons, these
hydrocarbonsare lesslikely to persist
andbiomagnify in the graywhale food
web.Another factor inhibiting
bioaccumulationmaybe the short life
spanof theamphipods(i.e. <2 years).
Therefore, while gray whalesprobably
have a low risk of ingestingpetroleum
hydrocarbonsfrom their source(seealso
the earlierdiscussionon baleen fouling
from sedimentcontamination),benthic
amphipodshaveprovento be quite
sensitiveto spilled oil andareamong
the first animalskilled afteran oil spill
(Neff 1990a).whichcouldin turn affect
that portion of the gray whale stock
feedingin thecontaminatedarea.If they
areunableto locatealternativeareas
with sufficient food resources,they may
haveinsufficientreservesto makethe
8,000 km migration to southern
grounds, overwintering there and
returningthe following spring. These
animalslikely would either remain in
watersnorth of Baja Californiaor
succumbfrom the effects.

Becausedischargesof drilling muds
from offshoreplatformsmaycontain
heavymetalsandothercontaminants,
all dischargesfrom platformsare
regulatedby EPA undersection402 of
the CleanWaterAct. EPA’s proposed
regulationsrecommendzerodischarges
of drilling muds and cuttings and
filtration of producedwaters.Drilling
muds,however,arerelatively non-toxic
arid themetalsassociatedwith drilling
mudsarevirtually unavailable for
bioaccumulationby marineorganisms
(Neff 1987). The NationalResearch
Council (1985)concludedthattherisks
to most OCS benthic communities from
exploratorydrilling dischargesaresmall
andresultprimarily from physical
benthiceffects.Sinceampeliscid
amphipodspredominatein disturbed
bottoms(Nerini andOliver 1983,Nerini
1984, Oliver et a]. 1985), arehighly
motile, andgood colonizers,and
amphipodrecoveryis likely to take
placewithin 1 year(Oliver etci. 1985),
NMFS believesthat thegray whale’s
food sourceis unlikely to be impacted
seriouslyby theestablishmentof
platformsandpipelinesin the OCS.

Preliminaryresultsfrom thestudy by
NMFS (1990)on contaminantsfound in
gray whalesstranded nearPuget Sound
indicated that heavymetal levelsappear
to be too low to causeanydeleterious
effects.In addition, theconcentrations
of PCBsandDDT werevery low

comparedto levelsin otherwhalesand
arebelowlevelsknownto cause
impairrnelA( (NMFS 1990). More recent
analyses(Varanasiet a). in prep.) of 22
graywhalesstrandedat various
locationsalongtheU.S. West Coast,
which includedthosementionedabove,
showedno apparent significant
differences,betweenstrandingsites, for
chlorinatedhydrocarbonsin theblubber
andliver. Analysesof 16 elementsin
liver, kidneyandstomachcontentsof
gray whalesweregenerallylow,
However,high concentrationsof
aluminum(1,700 ±450ppm), irofl (320
±250ppm), manganese(23±15ppm),
andchromium(3.4 ±1.3ppm), were
discoveredin stomachs,although no
signi fi cantdifferenceswereobserved
betweenwhalesstrandedin Puget
Soundcomparedto whalesstrandedat
more pristinesites.Varanasiet ci. (in
prep.)notedthat the relative
proportionsof these4 elementsin
strandedwhalesweresimilar to the
relativeproportionsin sediments.
which is consistentwith ageological
sourceof theseelementsfrom the
ingestionof sedimentduring feeding.
The resultsof their study suggestthat
the concentrationsof anthropogenic
chemicalsin strandedgraywhalesshow
little relation to the level of pollution at
thestrandingsite,and further,showed
that theconcentrationsof potentially
toxic chemicalswererelatively low
whencomparedto theconcentrationsin
marinemammalsfeedingon higher
trophic level species,suchasfish. They
noted,however,the lackof datafrom
apparentlyhealthygraywhaleslimits
theunderstandingof thesusceptibility
or hardinessof this specieswith respect
to levelsof anthropogeniccontaminants
foundin tissues,

Accordingto Brownell andO’Shea(in
press),levelsof organochlorine
pollutantsthat maycausereproductive
problemsin othermammalsarehigher
than thosereportedin baleenwhales.In
addition, thevastmajority of theeastern
Pacific graywhalestockfeedsmostly in
colder watersthat havebeenless
exposedto organochlorinepollutants
(IWC 1990).

Coastal developmentand coastal and
offshore industrial activities may also
result in someimpactsto thegraywhale
andits habitat.Forexample,in the
calving lagoonof GuerreroNegro,daily
dredgingandvesseltraffic between
1957 and1967 for asalt extractionplant
reportedlycausedthewhalesto
abandonthearea.In 1967, the plant was
closedand movedto LagunaOjo de
Liebre (Bryant et al. 1984). Six years
afterthe dredgingandbargeactivity in
GuerreroNegro ceased,graywhales
beganto return to thelagoon(Gard

1974, Bryant andLafferty 1980). Since
the saltworks at LagunaOjo de Liebre
appearto be anenvironmentallyclean
industry,with no adverseimpactson
thebiota of thelagoon (Rice etal. 1981).
andsince thewhalesappearto tolerate
the daily salt-barge traffic and have not
abandonedLagunaOjo de Liebre, daily
dredgingin theconfined Guerrero Negro
is more likely thecauseof abandonment
than thevesseltraffic. In addition,
exploitation of phosphorus (Cordoba
1981)andthe developmentof a large
resortin andnearthe minor calving
lagoons of Bahia AlinejasandBahia
Magdalene, if constructed.may be cause
for concern.Becauseof thescarcityof
suitable isolated calvingandnursery
areasfor gray whalesand the whales’
specializedfeedinghabits,gray whales
needto bemonitoredto determinethe
effectsof futurecoastalor shallow-water
developmenton anycritical stagesof
the graywhale’slife cycle.

Therecoveryof the gray whale
populationhasoccurredconcurrent
with extensiveOCSgeophysical
explorationoff theCalifornia coastand
otheractivitiesthroughoutits range,and
theselevelsof activity areunlikely to
increasesignificantly in the nearfuture.
NMFS, therefore,concludesthat current
andanticipatedlevelsof human
activities do not posea dangerof
extinctionto this speciesnow or in the
foreseeablefuture.NMFS doesnot rule
out thepossibility that partsor all of
this stockandcertain componentsof its
habitathavebeenand/orarebeing
stressedorthat theeffectswill not be
manifestedover time as changesin
productivity, mortality or distribution.

Factor (B)—Overutilizationfor
Commercial,Recreational,Scientificor
EducationalPurposes

As aresultof commercialwhaling
operations.thegrey whalewasseverely
depletedby theearly 1900’s.After 1946,
commercial harvesting of gray whales
wasbanned by the International
Convention for the Regulation of
WhalAng. Between1959and 1969, a
total of 316gray whaleswere killed
under SpecialScientific Permits off
California.(A significantamountof gray
whalelife history datacamefrom these
animals(seefor example,Riceand
Wolman 1971).)

Eskimosliving on the shoresof the
northern Bering Seaand theChukchi
Seahavehuntedwhalesfor perhaps
severalthousand years.Estimated
aboriginal takes of the easternPacific
stock prior to depletion of gray whales
ranged from about 156 per year (years
1600—1750)to 186 per year (years 1850—
1860)with a period high of 263 per year
(years 1751—1850).Subsequentdeclines
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after 1850were due to reductions in
nativepopulations.lossof traditional
nativeculturesundertheinfluence of
Western societyandreductionof the
gray whale stockdue to commercial
whaling (Mitchell andReeves1990,
IWC 1990).

In Alaska recently, the catch consists
mostly of bowheadwhales, with few
graywhalesbeingintentionallytaken
(MarquetteandBraham1992).However,
on theChukotkacoastof Russia,the
catchhasconsistedalmost entirelyof
graywhales.Since1969,whenthe
aboriginalhunt ceasedasaresultof a
largenumberof “struck-and-lost”
whales(Yablokov et ci. 1984),gray
whaleshavebeentaken by theRussian
Governmentfor theChukchiEskimos
usingone modemcatcher boat. The
total aboriginalcatchin Russia has
averagedabout165gray whalesperyear
since1967.The currentcatchlimit set
by the IWC is 179per year,10 of which
the United Statesinformed the IWC at
the 1991 plenarysessionthat “. . . it is
not requestingandwill not in future
yearsrequestan allocation or use of 10
gray whales” (IWC 1992). In 1990, the
SovietUnion requesteda threeyear
extensionof their quotaindicating that
this level would satisfy local needs
(IWC 1992). This authorizedsubsistence
catchof graywhalesis believedto be
well belowthesustainableyield
estimatedto be approximately 670 (95
percentconfidence:490—850;I%VC 1990)
andthereforeis not likely to be
significantly impacting the stock.

The questionhasarisenwhether non-
Alaskannativeswould, in thenear
future,pursue traditional whaling and
sealingactivities.To date,only the
MakahTribe has expressedsuchan
interest,but it is unclearat this time
whetherthey would beinterestedin
pursuingopen-boatwhalingor could
satisfysubsistenceandIorcultural needs
by othermeans,For anyNative
Americangroupto beginharvesting
largewhales,they would needto
demonstrateasubsistenceneedand
request(throughthe Bureauof Indian
Affairs) the U.S. Commissionerto the
IWC to petition that body for a portion
of thesubsistencequotafor graywhales.
Such a scenariois consideredunlikely
at this time.

The questionof whethercommercial
whalingon graywhaleswould resume
in thenearfuturehas also beenraised.
In order for commercialwhaling to
resume,the IWC would needto
reclassifythe gray whale asan “initial
population stock” (seediscussion
elsewharein thepreamble),and
terminateits whaling moratorium.
NMFSconcludesthat current and
anticipated usesfor commercial,

recreational,scientificor educational
purposesdo not posea danger of
extinction to this speciesnow or in the
foreseeablefuture.

Factor(C)—Diseaseor Predation
The natural mortality rate of thegray

whale is low, approximately 0.056for
adults and0.132 for juveniles (Reilly
1981).There is no information
indicating that diseaseor predation
constitutesa threat to the continued
welfareof the species.

The killer whale (Orcinus orca)
appearsto be theonly non-human
predatoron gray whales.Evidence from
thenecropsyof 39 graywhalesthat
stranded on St. LawrenceIsland
indicatedthat18 hadbeenkilled by
killer whales(Fey etal. 1978). The
mortality rate fromkiller whale attacks
is unknown.However,the frequencyof
toothscarson gray whale carcasses
indicatesthat killer whaleattacksare
often not fatal.

Moderatenumbersof grey whale
calvesstrandin andnearthenursery
lagoonsand alongthe southern
California coast(Swartz and Jones
1983).In addition, a few adults strand
every yearthroughout their range, but
the numbersappearlow comparedwith
the sizeofthe population (Rice etal.
1984).While mortality rates dueto
stranding cannot be calculated (Riceet
a!. 1984)strandingdata mayprovide
insights whether strandings are due to
natural or anthropogenicfactors.

In 1989,29 (three possiblerecounts)
greywhaleswere reported stranded in
Alaska from the areafrom Prince
William Sound to the Alaskan
Peninsulaandinto Bristol Bay around
the time of theExxon Valdez oil spill;
nine (two possiblerecounts)of those
animals were reported stranded near the
southern end of Kodiak Island,
southwestand down-current of the oil
spill area. While this number was
significantly greaterthanearlier years
when only six were documented
betweenKayak Island andUnimak Pass
(Zimmerman 1989), this may be
attributed to the timing of the search
effort coinciding with the northern
migration of gray whalesaugmentedby
the increasedsearcheffort in the oil
spill area(Loughlin, in prep.). In 1990,
26 gray whaleswere countedoff the
southern end of Kodiak Island. Surveys
of the other areaswere not conducted
that year. Although somegraywhales
were reported in 1989to have oil on
their baleen,apparently nonehad oil in
the digestivetract (MooreandClarkas
reported in !WC 1990).This is not
unexpectedconsidering that dead
whalesat seagenerally floatwith the
ventral surfaceup andthe mouth open.

The relationship betweenthese
strandingsto the oil spill remains
conjecturalat this time.

Recentstrandingsreçortedalongthe
Washi:tgtonlOregoncoasthave also
beenhigherthanthemeanfor the past
2 years,but as indicatedin Table1
below, not higher than historic records
(AFSCstrandingdata).The majority of
theanimalsstrandingin Washington
waters in 1990and1991 apparently
diedoutsidePugetSoundandwere
carriedby currentsto theoutercoastof
Washingtonandthe Straitsof Juande
Fuca.

NMFS concludesthatdiseaseor
predation do not pose a danger of
extinction to this speciesnow or in the
foreseeablefuture.

TABLE 1. RECENT STRANDING A1.OP’JG THE
WASHtNGTOP4IOREGON COAST

Year Num- Year ~ YearJ~~I
1983
1986
1989 —

1992

8 1984 15
2 1987 9
4 1990 15

‘3

1985 2
1968 10
1991 12

‘To ~te~

Factor (D)—lnadequacyof Existing

RegulatoryMechanisms

Existing laws and regulations are
consideredadequatefor the
conservationof thegraywhale. Under
the protection of the IWC, the MMPA
andthe ESA, theeasternNorth Pacific
gray whale stockhas recoveredto near
or above its estimatedpre-commorcial
exploitation population size.Most of the
protective measuresfor the gray whale
would remain evenwithout listing
under theESA. The gray whale would
remainprotectedin the United States
undertheMl~~1PAand theWhaling
ConventionAct. internationallyunder
theInternationalConvention(or the
RegulationofWhaling, as well asunder
national legislation in Canada,Mexico,
andRussia,althoughthe effectivenessof
this legislation is not fully known.

Mexico hasparticularlydetailed
legislation protectingthe calving
lagoonsfrom disturbance(Klinowska
1991). In 1972, 1975,and 1979
respectively,theMexican Government
designatedthemajorcalvinglagoonsof
LagunaOjo deLiebre,LagunaGuerrero
Negro.andLagunaSanIgnacioin Baja
California as gray whale refuges.These
refugesaccountfor approximately73
percentof calfproductivity andarethe
lagoonsthatmostof the U.S. tourboats
andprivate touristsvisit. The numberof
vesselsallowed in theselagoonsat any
onetime is limited by permit to two
vesselsat a time, andentry into the
middle and upper (O~ode Liebre and



SanIgnaclo)andupper (GuerreroNegro)
lagoonareasis forbiddenfrom
December15to March 15. although as
documentedby JcnesandSwartz(1984)
at LagunaSanIgnacio,complianceis
not absolute.Mexico issuesindividual
permitsto eachvesselwhichspecify the
numberof days a vesselmay remain
within the lagoon,thenumberof
passengersit may carry, the number of
skiffs it may launchandthe kinds of
activitiespermitted.suchaswhale
watching,shoreexploration,etc. Uones
andSwartz1984). Violation of the
permit requirementsleadsto a
revocationof thepermit. In orderto
provide additionalprotectionfor gray
whaleswithin Mexico waters, the
Governmentof Mexico is in theprocess
of implementingits own standardsfor
governingwhalewatchingactivities.
However,thelevel of enforcementin
the Mexicanlagoonsis not fully known
at this time.

Althoughunclassifiedin the “Red
Book’ (i.e. not listedasthreatened)by
the InternationalUnion for the
Conservationof Nature(seeKlinowska
1991), additionalprotectionis afforded
internationallyundertheConventionon
InternationalTradein Endangered
Speciesof Wild FaunaandFlora
[CITES). CITES wascreatedto prevent
speciesfrom becomingthreatened
through internationaltrade(Wellsand
Barzdo,1991)andprohibits commercial
tradein seriouslythreatenedspecies,
which arelisted in CITES AppendixI.
Tradein AppendixI species,suchasthe
graywhale,maybe authorizedonly in
exceptionalcircumstances(e.g.
s&.~entificresearch),andprovidedthe
Import is not for commercialpurposes.
All internationalshipmentsmust be
coveredby an exportpermit from the
country of origin aridan import permit
from ~ country of destination.Thereis
no inu~aticnthatanychangein the
graywnaie s statusunderCITES is
coitterr.piatedby any of its membersand
anychangein statuswould requirea
r~!ority voteof the member nations.

In theUi.iied States,irrespectiveof
theoutcomeof this action, activities
thattakemarinemammalsare
prohibitedunlessauthorizedor
exemptedunderthe M1~WA.The
incidentaltakeof marinemammalsmay
heauthorizedin limited circumstances
underan MMPA small takeexemption.
Oil andgasexplorationactivities, for
example,areeligible to applyfor a small
takeexemptionundersection101(a)(5)
of theND~1PA.Under a Small Take
Exemption, NMFS requiresthe oil and
gasindustry to take appropriate
measuresto minimize impactsto gray
whalesandto conductexploration
activities in sucha wayas to reducethe

likelihood of adverselyaffecting the
graywhale.The Lettersof Authorization
alsoincluderequirementsfor
monitoring andreporting.Forthe1991/
92 expioraUonseason,NMFS issued
five Lettersof Authorization(50FR
47742,Sept.20, 1991)but only onefor
the 1992/93season.NMFS annually
reviewstheconditionsunderwhich
theseLettersareissuedto ensurethat
graywhales,othermarinemammalsand
their habitatsremainadequately
protected.

While section7 consultationsunder
the ESA would ceasefor thegrabwhale
oncethe easternstockis delisted,
coastalhabitatcritical for thecontinued
well.beingof the gray whale would be
protected within waters under the
jurisdiction of the United Statesthrough
otherlawssuchas the National
EnvironmentalPolicy Act, theClean
WaterAct, MARPOL (the Anti-Dumping
Act), theMarine Protection,Research
andSanctuariesAct, (oceandumping),
sections10 and404 of the Riversand
HarborsAct of 1899andtheOil
Pollution Act of 1990whichwill
require,amongotherthings, double-
hulled tankerswithin U.S. watersby
2015.Consultationswill also continue
underthe OuterContinentalShelf
LandsAct Amendments.

NFMS concludesthat theanticipated
regulatorymechanismsareadequatefor
theconservationof this species.

Factor(E)—Oti’.erNatural or Man-made
FactorsAffecting its Continued
Existence

In additionto thoseman-madefactors
affectingthegray wha1e~scontinued
existencewhichwerediscussedunder
FactorsA andC above,graywhales are
also impacted by incidental takein
commercial fishing operations.

The fact thatgraywhalesmigrate in
a narrow,nearshorecorridorwhere
commercialfishing activitiesare
concentratedleadsto encountersand
entanglementin gearfrom several
commercialfisheries.Norrisand
Prescott(1961)documententanglement
in gillnetssincethe late 1950s.Data
from the NMFS-administered stranding
networksdocumentthatcommercial
gillnet fisheriestakegraywhales
incidentalto fishing. NMFS Southwest
Region hasmaintainedrecordsof
reported gray whale entanglementsin
California gillnet fisheriessincethe
1984/85migration. Thenumberof
entanglementshasvaried from a low of
sevenentanglementsandno mortality
duringthe 1985/86migration to a high
of 15 entanglementsandthree
mortalitiesduringthe 1986/87
migration.The number of
entanglementsanddeathsdeclined
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during the 1987/88migration to seven
entanglementsandonemortality. This
reduction in entanglementsmay have
beendue toregulations implemented by
the Stateof California in thefall of 1987
that requirefishermento constructtheir
netsso that whalescanbreakthrough
themandthatprohibit fishing near
majorwhaleconcentrations.However,
no studywasconductedto quantifythe
effectivenessof theseregulationsand
the decline in entanglementcouldbe
dueto naturalvariation. In 1990and
1991,no gray whaleswerereported
entangledin gillnet fisheriesin
California (Perkins and Barlow 1992).

It should be recognizedthatunderthe
MMPA, the incidental takingof
endangered,threatenedor depleted
specieswasillegal until 1989, making
the fishermansubjectto penalty.It is
presumedthatthepotential for
prosecutionmay leadto underreporting
of incidental takings. In 1988,
amendmentsto theN{MPA authonzed
the incidental (but not intentional)
takingof depletedspeciesduring
commercialfishing operationsunder
section114 of theMIMFA until October
1, 1993. However,underthe ESA,
takings of endangeredspeciesincidental
to commercialfishing operationscannot
be authorizedundersection7 of the
ESA, leaving the issueunresolved. The
N~MFSlegislativeproposalto Congress
to governfisheriesafter October1, 1993
(see56 FR 23958,May 24, 1991)
proposesto authorizealimited
incidental take of depleted,threatened
or endangeredspeciesand to amend the
MMPA to authorize takes incidental to
commercialfishing activitiesunder
section 101(a)(5).Underthat proposal,
all provisionsof theESA would apply
as well. That proposal, if implemented
by law, however, would not likely result
in an increasein graywhale mortality,
sincecommercial fisheries would be
regulated through seasonal,areaor gear
restrictionsto reducemarmemammal
mortality to insignificant levels
approachinga zero rate. In addition,
observerscould be placed onboard
vesselsoperating in any fishery that
takesmarinemammalsandquotas
would be enforced throughfishery
restrictions basedupon observerreports.

The California Department ofFish
and Game(CDF&G) observedone
entangledbalaenopterid (probably a
rninkewhale) during 177 observerdays
spentmonitoring the sharkand
swordfish drift net fishery in 1980.
CDF&G’s southernCalifornia set-net
monitoring program monitoredabout 5
percentof the fishing effort from 1983
through1986arid observedno gray
whaleentanglements(Collins at ai.
1984, 1985.1986; Vojkovich et aJ. 1987).
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Likewise,CDF&G set-netobserversin
northernCaliforniareportedno gray
whaleentanglementsduringmonitoring
of about1 percentof thefishing effort
from 1984 through19~~(Wild 1985,
1986).

In the PacificNorthwest,graywhales
havebeenobservedentangledin salmon
set-netsoff northernWashington andin
crab pot lines off Oregon.These
entanglementsareinfrequent,occurring
onceeveryito 3 yearsin theset-net
fisheryandonceevery3 to 5 yearsin
thecrab fishery(NMFS 1991).

HeyningandDahiheim (in press)
reportedon strandingsandincidental
takesof graywhalesfrom Alaskato
Mexico for theyears1975—1988.Gray
whalestrandingswereexamined
carefullyto document whether the
animalhadbeenentangledin fishing
gear.Someknown fisherykills of gray
whalesbore no evidenceof
entanglementafter stranding,despite
thoroughexamination(Heyningarid
Lewis 1990).Datafrom the Heyning and
Lewisstudysuggestedthat(1) sexually
immatureanimalsrepresented90
percentof all strandings;and (2) gray
whalemortality relatedto fisheries
interactionsis likely insignificant
relative to the presentpopulation size.

Minimal estimatesof fisheries-related
mortality for strandedgraywhales
rangedfrom 8.7 to 25.8percent
(HeyningandDahlheimin press).None
of the 20 animalsdocumentedin that
report from Alaskan feedinggrounds
hadindicationsof entanglementin
fishing gear.In theGulf of Alaska and
Alaskan Peninsulaarea,four animals
out of 29 (13.8 percent)that stranded
were involved in fishing gear. Baird et
a!. (1990)reviewedtheavailable
informationfor British Columbiaand
found fouranimalsout of 39 strandings
(11.1 percent)were involved in fishing
gear.Theynotedthat if theyincluded
only the15 strandingsthat were
carefully examined,then26.7 percentof
mortalitieswere fisheriesrelated.

The fisheriesrelated mortality for
Washington,Oregonandnorthern
California areeight out of 50 (16
percent),two out of23 (8.7 percent).
andsix out of 47 (12.8percent),
respectively.In southernCalifornia,
more carcasseshave beenexamined
thoroughlyand25 out of92 (25.8
percent)weremortalitiesrelatedto
fishing operations.HeyningandLewis
(1990)have reviewedbaleen whale
entanglementsin this region and found
that themajority of gray whale
entanglementsinvolved immature
animalsbut not calves.Almost two-
thirdsof theseentanglementsoccurred
during the northbound migration.

Basedupon theinformationacquired
to date,but recognizingthescarcityof
that information. NMFS concludesthat
gray whale mortality related to fisheries
interactionsis likely insignificant
relativeto thepresentpopulationsize.

NMFS concludesthat thereareno
known or anticipatedothernaturalor
man-madefactorsthat posea dangerof
extinction to this specieseither now or
in the foreseeablefuture.

Consultationsunder Section7 of the
ESA

A chronologyof consultationswith
MIMS on oil andgasactivities and
NMFS’ assessedimpacts on graywhales
waspublished in theproposed rule (56
FR 58869,November22, 1991).Please
referto that documentfor further
information on this subject.A copy of
the reanalysisof thebiological opinions
on the impactsof oil andgasactivities,
whichwasbasedon information and
datadescribed in this final
determination,is availableuponrequest
(seeADDRESSES).Seealsothediscussion
underFactor (A) above,

Discussion
An endangeredspeciesis anyspecies

that is in dangerof extinction
throughoutall or a signficiant portion of
its range;athreatenedspeciesis any
speciesthat is likely to becomean
endangeredspecieswithin the
foreseeablefuture. The ESA requires
that anydetermination that a speciesis
endangeredor threatened be made
solelyon thebasisof thebest available
scientific and commercial information
concerning thatspeciesrelativeto the
five factors discussedabove.

The easternNorthPacific stockofthe
gray whale has recoveredto near or
aboveits estimatedpre.-commercial
exploitation population size, It is
estimatedto bebetween60 and90
percentof its carryingcapacityandwill
probably continue to increaseuntil
density dependentfactorsslow the rate
ofgrowth. NMFS therefore believesthat
this stockis not currently in dangerof
extinction throughout all or a significant
portion ofits range. Moreover, even
though the easternPacific graywhale
stockinhabitscoastalwatersthatare
increasingly impacted by human
activities, the stockcontinuesto
increaseand,therefore, is not likely to
becomean endangeredspeciesagain
within the foreseeablefuture throughout
all or asignificantportion of its range.
Basedupontheassessmentsdiscussed
above.N1~4FSbelievesthat individual
andcumulative impacts, while they
may have the potential to affect
adverselythe easternNorthPacificgray
whalestock,arenot likely to jeopardize

its continuedexistence.Therefore,
NMFS believesthe easternNorth Pacific
stockof thegray whaleshouldbe
removed from the List of Endangered
andThreatenedSpeciesundertheESA.

Somecommenterscontendthat
althoughthestockis not currently
threatened,humanactivitieshavethe
potentialto threatenthestockin the
future. For the most part, they fear that
theIWC mayallow theresumptionof
commercial whaling; that oil and gas
exploration either planned or under way
alongthecontinentalshelfcould
seriouslyharmwhalesthat use these
coastalareas;andthat potential
cumulative impacts may, in the future,
threaten the graywhale’ssurvival.
However, potential futurethreats,as
opposedto actual,present-daythreats,
areneither sufficient to justify listing a
speciesnorsufficient for retaininga
recoveredspecieson the List according
to thefactorsthatmustbeconsidered
undertheESA. If theywere,then,as
notedby Brownell et a!. (1989),

* * themajority of theworld’s
animals would have to be included on
the List, as largenumbersof speciesare
potentially threatenedby thegrowthof
human populations, current ratesof
habitat destruction, andotherharmful
activities,” NMFS believesthat the
increasingabundance of this stock, in
closeproximity to human coastal
development,industrial activity and
vesseltraffic, suggeststhat this stockhas
the resiliency to adjust to human
activities with few apparent adverse
effects.

However,becausethe gray whale is
exposedfrequently to human activities,
andcumulative impactsmay result in
someindirecteffects,long-term
monitoringof thestatusof thegray
whale stockwill be conducted(see
Monitoring below).

RemovingtheeasternNorth Pacific
gray whalestock from the List will not
result in a major reductionin
protection. While the protectionsand
prohibitions of theESA, including the
consultation requirementsof section 7.
will ceaseto apply, the gray whale will
remainsubjectto prohibitions against
taking under theMMPA. Habitat
concernswill continueto be addressed
underseveralother laws. In addition,
becausethe speciesalso remains
protected under the U.S. Whaling
ConventionAct and theInternational
Convention for the Regulation of
Whaling, the numberof gray whales
authorized to be taken for subsistence
purposeswill continue to be limited by
the IWC.

NMFS alsobelievesthat the western
Pacific gray whale stock,which is
geographically isolated from theeastern
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stock,hasnot recoveredandshould

remainlisted as endangered.

Coordination

In accordancewith section4)a)(2)of
theESA. NMFS requestedthe
oncurrenceof the Departmentof the

i;:terior on th;s proposalwhen it was
ciblishedon November22. 1991.

Luiicurrenceon th~proposalwas
‘e~eived in aletterdated March4, 1992
.~sthe F’NS maintainsandpublishes
~e List in 50 C}’R part 17 for all species
~oterminedby NMFS or FWSto he
~c:tangeredor threatened,the FVvS is
-cicouragedto promulgatearule
:i:nendingthe List by removingthe
~raywhale” andreplacingit with the
~‘~esternPacific(Korean)gray whale.”

Loon completion,N~Swill
iplementarule to removethe gray

.vhalefrom the list of speciesfoundin
CFR 222.23.NMFS encouragesthe

i~\S to taketimely actionon this
~ouuestand will assisttheFWSto the
~reatestextentpossible.

.\ tunitoring

Section4(g) of the ESA requires that
whenevera speciesis removedfrom the
List, the Secretarymustimplementa
system,in cooperationwith the states,

monitoreffectivelythestatusof any
~ueciesthat hasrecoveredto the point
wherethe protective measuresprovided
cider the ESA are no longer necessary.
This monitoringprogramwill continue
for at least5 yearsand, if at anytime
during that periodthe Secretaryfinds
lint the species’well-beingis at

s14n:ficantrisk, the ESA (section 4(b)(7))
providesthatemergencyprotective
eonationsmust be issuedto ensurethe
o;iservationof any recoveredspecies.
As part of its monitoringprogram,

NMFS intendsto createan internal Task
Groupresponsiblefor monitoring
activities potentially impactinggray
whales.This TaskGroupwill consist of
NMFS marinemammalscientists
familiar with eithergray whalebiology
or related subjectmatterandwill be
expectedto coordnateinternal research
Oil gray whales,encourageindependent
ryseari;hin areasnot currently funded
or investi~atedby N~ffS,andserveas
a quickresponseadvisoryteamin the
eventof any catastrophic event
impacting gray whales.The Task Group
will also recommendto the Assistant
Administrator for Fisheries,NOAA
(AssistantAdministrator)appropriate
steps,necessaryto mitigate any
catastrophic event, including the
reimpositionof emergencyprotective
measures.Finally, within 6 months
following the conclusion of the first 5-
year monitoring program, the Task
Group will conduct a comprehensive

“statusreview” of thegray whale that
will be forwarded to the Assistant
Administratorfor approvalandrelease
to thegeneralpublic for review and
comment.The TaskGroupwill review
andaddressthecommentsin drafting a
final report Includedin that report will
he a recommendationon whether(1) to
continuethe monitoringprogram for an
additional 5 years;(2) terminatethe
montoriugprogram;or (3) reconsider
thest3tus of the graywhaleunderthe
ESA. In the interveningyearbetween
theconclusionof the first 5-year
monitoring programandreleaseof the
final report,NMFS will continuewith
it5 rounmioring program.

Although recognizingcurrent
budgetaryrestraints,NMFS encourages
the MMS andotherFederalagenciesto
continuestudieson graywhale
distribution, abundance,andhabitatuse
in the Bering,Chukchi,andBeaufort
Seasandon the impactsof seismic
explor3tion,offshoredrilling ac’tivtties,
oil spills, andvesseltraffic. In addition
to researchon gray whalesconductedin
the United Statesthrough
independentlyfundedsourcesandin
Mexico by theGovernmentof Mexico,
NMFS plansto conductthefollowing as
partof its monitoring program:

(1) Monitor tfle statusof the gray
whaleandhabitatsessentialto its
survival;

(a) Conducta biennialpopulation
assessmentto include:

Ii) A censusof the southbound
migration for comparisonwith historical
research;

(ii) Carry out researchas neededto
determineanypotentialbiasesin the
estimationof procedures(e.g.,offshore
distribution,tails of themigration,
night-timemigration rates);

(iii) Estimate population productivity
usingdataobtainedfrom (i) and(ii)
above,and from life history studies,as
may beappropriate,suchascalf
production;and

(iv) A determination of the shape of
theproductioncurveof the
population—thatis, the “point” or
seriesof estimatesthat sug~estthat the
population has reachedits carrying
capacity.

(2) Continuemonitoringthe level and
frequency of gray whale mortality
throughsmall takeandcommercial
fisheryexemptions,strandingprograms
andotheractivities.

(3) As part of the stranding network,
monitortrendsin the levelsof
contaminants,including hydrocarbons.
organochiorines,heavymetalsandDDT,
in graywhalesby conductingbioassays
of all availablestrandedanimals.

In addition to its requiredmonitoring
program, NMFS anticipates taking the

following actionsto ensurethe
continuedwell-being of gray whales:

(1) Implementwhale~ratching
re~ulationsfor U.S. citizensand others
within the U.S. EEZ andpromote with
Mexico andCanadathe useof simiiar
standardsfor whale watchingwithin
their waters.

(2) To theextent possible,encourage
MMS to continuestudiesto determine
the Impactsof oil spills; vesseltraffic,
including noise:seismicexploration;
andoffshoredrilling acnvitieson graY
whalesarid theirbenthic food resources.

(3) To the extentpossible,continue
and promoteincreasedcooperative
studieswith Mexico to monitor habitat
useandthe unpactsof whalewatching
on iheMexican breeding/calving
grounds:encouragethe enforcementof

graywhalesanctuaryregulationsin
Mexico: andenoourageoperatorsoi U.S.
whalewatch vesselsto observeMexican
sanctuaryregulations.

(4) Continueparticipationin the RVC
andits Subcommitteeon Protected
Speciesand Aboriginal Subsistence
Whaling, in order(amongotherthings),
to coordinateresearchon graywhaes
by membernations,in particular
surveysof western Pacific areasfor
estimatingabundanceof the Okhotsk
stock,photo-identificationstudies,and
DNAlcarbon isotopework.

References

A copyof the referencesusedin this
documentis availableuponrequest(see
ADDRESSES).

Determination

Basedupon the assessments
discussedabove,NIMFS has determined
that theeasternNorthPacificgraywhale
stock hasrecoveredto near its estimated
original populationsizeand,while
individual andcumulativeimpactsmay
havethepotential to affectadverselythe
easternstock, that stockis neither in
dangerof extinction throughoutall or a
significantportion of its range,nor
likely to againbecomeendangered
within the foreseeablefuturethroughout
all ora significant portion of its range.
Therefore, NMFS hasdeterminedthat
theeasternNorthPacificstockof the
graywhale should be removed from the
List of EndangeredandThreatened
Speciesunder the ESA. N]’vIFS has also
determinedthatthewesternPacificgray
whalestock,which Isgeographically
isolated from theeastern stock, hasnot
recoveredand should remain listed as
endangered.
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Dated:December30. 1992.
William W. Fox, Jr.,
Assistant .4 dininigt.,-atorfor Fisheries
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